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The late catastrophe that befell our 
country in the violent death of our beloved 
President at the hands of an assassin has 
awakened into controversy important ques- 
tions relating to the treatment and suppres- 
sion of crime, which have never been satis- 
factorily answered. Prof. Arthur McDon- 
ald, specialist in the United States Bureau 
of Education, who has made a most extens- 
ive study of criminals and criminalogy and 
who is now engaged in promoting the estab- 
lishment by the United States government 
of a Psycho-Physical Laboratory for the study 
of criminal, pauper and defective classes, 
recently stated several conclusions as to the 
origin and proper treatment of the criminal 
man based upon the experience of those who 
have studied criminals directly or who have 
had practical control of large numbers in 
prisons or reformatories. These suggestions 
are very pertinent at this crisis and are earn- 
estly commended to lawyers and law-mak- 
ers as a basis for a sound, practical advance 
in the treatment of criminals and the sup- 
pression of crime. ‘These conclusions are as 
follows: 1. The prison should be a re- 
formatory and the reformatory a_ school. 
The principal object of both should be to 
teach good, mental, moral, and physical hab- 
its. Both should be distinctly educational. 
2. It is detrimental financially, as well as 
socially and morally, to release prisoners 
when there is probability of their returning 
to crime; for in this case the convict is 
much less expensive than the ex-cenvict. 
3. ‘The determinate sentence permits many 
prisoners to be released who are morally cer- 
tain to return to crime. ‘The indeterminate 
sentence is the best method of affording the 
prisoner an opportunity to reform without 
exposing society to unnecessary dangers. 
4. The ground for the imprisonment of the 
criminal ig, first of all, because he is danger- 
ous to society. This principle avoids the un- 
certainty that may rest upon the decision as 
to the degree of freedom of will; for upon 
this last principle some of the most brutal 
crimes would receive a light punishment. If 





a tiger is in the street, the main question is 
not the degree of his freedom of will or 
guilt. Every man who is dangerous to prop- 
erty or life, whether insane, criminal, or 
feeble-minded, should be confined, but not 
necessarily punished. 45. The publication 
in the newspapers of criminal details and 
photographs is a positive evil to society, on 
account of the law of imitation; and, in ad- 
dition, it makes the criminal proud of his 
record, and develops the morbid curiosity 
of the people ; and it is especially the men- 
tally and morally weak who are affected. 
6. It is admitted by some of the most intel- 
ligent criminals, and by prison officers in 
general, that the criminal is a fool; for he is 
opposing himself to the best, the largest, 
and the strongest portion of society, and is 
almost sure to fail. 








One of the most unfortunate aspects of 
the work of the Supreme Court of the United 
States during the last few years has been 
the more than ordinary lack of harmony and 
concurrence between the different members 
of the court on many very important ques- 
tions of law. In addition to the Income 
Tax and Insular Tariff decisions, which were 
attended with so many embarrassing cir- 
cumstances and which cannot be said to 
evidence that clear grasp of the law which is 
to be expected from members of the highest 
court in the land, we are compelled to add 
to this list the decisions of the court on the 
constitutionality of the ‘‘front-foot’’ rule of 
assessment in apportioning the cost of street 
improvements. This decision was handed 
down April 29, 1901, in the now celebrated 
case of French v. Barber Asphalt Paving 
Co.,—celebrated, however, more because of 
the importance of the subject under consid- 
eration than for the brilliancy or correctness 
of the argument extended in support of the 
decision. Ina very unsatisfactory opinion, 
in that it leaves the important question it 
attempts to discuss still undecided, Justice 
Shiras, representing a majority of the court, 
practically overrules the case of Norwood v. 
Baker, although expressly denying any such 
intention, and holding that the apportion- 
ment of the entire cost of a street improve- 
ment upon the abutting lots according to 
their frontage, without any preliminary hear- 
ing as to benefits, may be authorized by the 











262 CENTRAL 


LAW 








JOURNAL. No. 14 








legislature, and this will not constitute a 
taking of property without due process of 
law. Aside from the unbecoming attitude 
of the court in overruling itself in so short a 
time on such an important rule of property, 
the decision offers further evidence of the 
dangerous tendency toward the subversion 
of private and property rights of the individ- 
ual in the large cities of the country. Quite 
often of late has attention been called to 
the fact that our large cities were becoming 
hot-beds of anarchy and socialism, due to 
the fact that the freedom of the individual 
was being sacrificed in favor of what are 
known as ‘‘municipal conveniences.’’ In- 
deed, one of the arguments used so often in 
the persistent attempts to overrule the case 
of Norwood v. Baker, was that street im- 
provements must step unless the expense of 
their construction could be taxed upon the 
abutting property owner. The sufficient 
answer to such an argument is that all such 
enterprises ought to stop and the people 
compelled to use God’s green earth in the 
condition in which he left it without any of 
man’s ‘‘improvements’’ rather than sacrifice 
one iota of individual right. ‘The words of 
Church, C. J., as expressed in Guest v. 
Brooklyn, 69 N. Y. 506, are very pertinent 
in this connection: ‘‘The right to make a 
public street is based upon public necessity, 
and the public should pay for it. To force 
an expensive improvement upon a few prop- 
erty owners against their consent, and com- 
pel them to pay the entire expense, under 
the delusive pretense of a corresponding 
specilic benefit conferred upon their prop- 
erty, isa species of despotism that ought 
not to be perpetuated under a government 
which claims to protect property equally 
with life and liberty.’’ 





NOTES OF IMPORTANT DECISIONS. 


TRUSTS—MERGER OF LEGAL AND EQUITABLE 
EsTATE.—With all the favor which courts of 
equity show to trust estates, it seems impossible 
to keep such an estate alive when the person in 
whom the absolute equitable interest is vested is 
also entitled to exactly the same interest at law. 
In other words, a man who is absolute owner is 
not allowed to be a trustee for himself, and ac- 
cordingly ‘‘by whatever means, whether by con- 
veyance or otherwise, a person obtains the abso- 
lute ownership at law of the estate, though he 
acquired that by an equitable title, and both 








either come together or are afterwards united in 
him, the legal will prevail, the equitable is totally 
gone for the purpose of being acted on by any 
person in this court.’’ Selby v. Alston, 3 Ves., 
p. 342. The principle has recently been applied 
by Farwell, J., in Re Selous, 49 W. R. 440 un- 
der somewhat curious circumstances to the case 
of two owners. A testator who died in 1890 be- 
queathed leasehold property to a trustee, in trust 
for his two daughters in equal shares as tenants 
incommon. By a deed made in 1895 between 
the trustee and the daughters, the trustee, at the 
request and by the direction of the daughters, 
assigned the property to the daughters as joint 
tenants, the daughters giving him a joint cov- 
enant of indemnity against liability under the 
lease. The death of one of the daughters in 1900 
raised the question whether this conveyance had 
put anend to the equitable tenancy in common 
and had substituted a joint tenancy at law free 
from any equitable interest, so that the surviving 
daughter was entitled to the whole. This was 
the view taken by the learned judge. ‘The 
rule that one person cannot be trustee for himself 
applies, he held, equally to the case ef two abso- 
lute owners, and the daughters, by taking the con- 
veyance, had lost their previous interests. The 
difference between a tenancy in common and a 
joint tenancy was not sufficient to avoid this re- 
sult. It would seem to be clear also, on the form 
of the conveyance, that the daughters had no 
idea of keeping alive their former estates. 


MASTER AND SERVANT—LIABILITY OF MAs- 
TER FOR Acts OF ILL-'TEMPERED OVERSEER. 
—Man’s inhumanity to man has recently been 
the subject of many sad and theoretical ob- 
servations and discourses as well as the 
outlet of much useless sentiment, useless 
in this, that a man very often consents in theory 
to that which he indifferently disregards in 
practice. ‘The law, however, is always practical 
and regards with more favor the actual illustra- 
tion of the principle than the principle itself. 
In the relation of master and servant the 
temptation is very strong for the one in authority 
to gratify his sense of power by ill-treating and 
insulting those who have submitted themselves 
to his control. But this practice of maltreat- 
ment and insolence is not so often found in the 
master himself as in some narrow gauged hire- 
ling whom he kas raised to a position of author- 
ity over his other servants. The _ principle 
which the law announces in such cases is that a 
master owes an obligation to his servants not to 
place incompetent, ill-tempered or unskilled 
overseers or foreman over them. ‘The practical 
application of this principle was well illustrated 
by the recent case of Lamb v. Littmann, 388. E. 
Rep. 911, when the Supreme Court of North 
Carolina held that where a mill owner places 
a man generally reputed to be ill-tempered and 
mean to children and other help over a 10 year 
old boy, he will be liable for his violent handling 
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of the boy in urging him to the proper perform- 
ance of his work. The court said: 

Had the master committed the assault his 
liability would not be questioned. Then why 
not be responsible for his representative, whom 
he knew, or ought to have known, to have, been 
of such nature and character that the like result 
would follow? Under the contractual relations 
existing between plaintiff and defendant, it was 
the duty of plaintiff to render proper service and 
obey the commands and directions of his supe- 
riors in the service. It was likewise the duty of 
defendant, under those relations, to appoint as 
his representative a fit and competent person, 
not one of acruel and mean nature, who would 
use violent means in urging the performance of 
duty. We do not wish to be understood as hold- 
ing that the master is generally an insurer of the 
good conduct of his representative, or an insurer 
against his violence resalting from his own 
malice or:ill will or sudden outbursts of temper, 
although in charge of the master’s business but 
only when he puts in such representative as is 
by him known, or ought to have been known, to 
be violent and mean, and the injury is the 
natural result of such character.”’ 





CORPORATIONS — IMPROVIDENT ACTIONS 
AGAINST DIRECTORS.—*No wrong without a 
remedy” is one of those flattering illusions with 
which law—or equity—beguiles the unwary into 
litigation. The fallacy lies in the ambiguity of 
the word *‘wrong.’’ In the maxim sense it is 
injuria—a legal wrong—and so read, the proposi- 
tion becomes little more than a truism; but to 
the plain man a wrong means a grievance, and a 
grievance:may or may not be cognizable by the 
law. ‘The plain man cannot, therefore, be too care- 
ful in ascertaining, or having it ascertained for 
him, whether his particular grievance falls 
within the category of legal grievances—is, in 
other words, an actionablewrong. Shareholders 
are peculiarly prone to neglect this. ‘They have 
been led to invest their money in an enterprise 
which has turned out disastrously; they have 
lost it, and a retaliatory instinct urges them to 
seek redress from the directors, the supposed au- 
thors of the wrong. Now, in this matter of re- 
dress against directors the law is highly tech- 
nical, not to be invoked, as a recent case in the 
court of appeals shows, without great care and 
cireumspection. 'To begin with, a personal action 
by a shareholder against directors is quite 
another thing from an action by a shareholder 
against the company to obtain rescission of his 
contract to take shares; so in an action by the 
company against directors as its managing 
agents to account or answer for misfeasance. ‘The 
gist of the personal action against directors by a 
shareholder is a tort, not a trust; it is that they 
have by fraudulent or reckless misstatements in 
the prospectus induced the plaintiff to join in a 
commercial venture, whereby he has sustained 
loss. For this purpose the principles of an action 





of deceit still hold good. The common law of 
England, though it exhorts honeste vivere, does 
not visit civility as a tortious act, or criminally, 
except in the witness-box, the mere telling of 
lies. In the case of contracts, of course, it is 
different; but to constitute a tort, to found an 
action of deceit, there must be something more. 
The plaintiff must prove (i.) actual fraud; ii.) 
that the fraud was duns locum contractui; (iii.) 
that he was, in fact, misled by it; (iv.) that he 
suffered loss as a natural consequence of his 
doing so. All that the Directors’ Liability Act, 
1900, has done is to qualify the second of these 
conditions (ii.)\—the necessity for the plaintiff 
proving actual fraud by making it enough that 
the directors have made a misstatement without 
reasonable ground for believing it true. It was 
thought politic by the legislature thus to stretch, 
the law of deceit for the protection of the public 
against a particular class of persons who enjoy 
special facilities for committing frauds, and are 
under a peculiar obligation to deal honestly and 
candidly with the public. But the relaxtion of 
the law of deceit goes no further. It would add 
a new terror to life if for every idle word or care- 
less opinion a man had to give an account in this 
world as well as in the next.— Solicitors’ Journal. 





BANKRUPTCY—LIMITATION OF TIME PRIOR 
TO BANKRUPTCY IN WHICH A PAYMENT MAY BE 
CONSIDERED A PREFERENCE.—One of the few 
remaining controversies of any importance over 
the new bankruptcy act is that over the question 
whether the time limit of four months, specified 
in subdivision ‘‘b’’ of section 60, apply to prefer- 
ences referred to in subdivision ‘*g”’ of section 57, 
so as to limit the return of preferential payments 
to those received during four months prior to 
bankruptcy proceedings. District and circuit 
courts of appeals have answered the question 
differently, and are awaiting patiently the decis- 
ion of the supreme court to set the matter at 
rest. Wecalled attention to this question and its 
serious character in our editorial comment on 
the recent case of Carson, Pirie, Scott & Co. v. 
Trust Co., 53 Cent. L. J. 1, where we said: 

“One question is yet undecided. Is the time 
limit of four months provided for in section 60b, 
in regard to preferences which may be recovered 
by the trustee, applicable also to sections 60a and 
57g in regard to preferences which must be sur- 
rendered to entitle the creditor to participate in 
the estate of the bankrupt? In section 60a no 
limit is set to when a payment may be a prefer- 
ence, except the insolvency of the debtor. It 
would, therefore, seem that the decision in the 
case of In re Jones, reported in 4 Am. B. R. 563, 
and holding that section 57g compels a surrende1 
of a preferential payment of money, even though 
received more than four months prior to bank- 
ruptcy, as a condition. preeedent to sharing in 
the assets, is the only logical deduction to be 
drawn from the plain wording of these sections 
and the construction put upon them by the su- 
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preme court. The question of expediency under 
such construction becomes even more vital than 
before, but it is one for congress and not the ju- 
diciary to determine.”’ 

This question has just recently come up for de- 
cision in the case of Jn re Steers Lumber Co., 6 
Am. B. R. 315, where the court follows the case 
of Jn re Jones, supra, and holds that there is no 
time limit to the operation of section 60a or to the 
preferences mentioned in section 57g, and a pay- 
ment received from a bankrupt while insolvent, 
though more than four months prior to the com- 
mencement of bankruptcy proceedings, creates a 
preference under both of said sections. The 
court in rendering the opinion said: 

“The court is constrained to the conclusion 
that there is no time limit to the operation of 

“section 60a. The suggestion of the supreme 
court in Carson, Pirie, Scott & Co. v. Chicago 
Title & Trust Co., 5 Am. B. R. 814, tends in such 
direction, and the discussion of Judge Lowell 
(In re Jones, 4 Am. B. R. 563) states the view 
that may be adopted most reasonably. Some 
limitation of time upon the operation of 60a may 
be advisable, but an examination of the act and 
of the different parts thereof fails to disclose 
that it exists.” 

The question at bar did not arise in the Carson 
ease, but counsel in that case referred to the four 
month’ limit for the purpose of showing that if 
that was allowed the court ‘‘could travel outside” 
for the purpose of taking in the connecting ele- 
ment ofintentalso. This argument was met by 
the court as follows: 

*The argument is strong which is urged to sup- 
port a four months’ limitation; but it can be ar- 
gued in opposition that subdivision ‘a’ needs no 
explanation from other parts of the statute in 
order to obtain a time limit on the question of 
preference. It can be argued that subdivision 
‘a’ gives such limit in the existence of insolv- 
ency. But we are not required to decide either 
way on this record. Ifthe ‘element’ of intent is 
not to be interpolated into subdivision ‘n° of sec- 
tion 60, it must seem that the element of time is 
not to be so interpolated.” 








WIFE TO FOLLOW DOMI- 


CILE OF HUSBAND. 
It is a generally accepted rule of law that 
the domicile of the wife follows that of her 
husband.! 


DUTY OF 


1Greene v. Greene, 28 Mass. (11 Pick.) 410; Hair- 
ston v. Hairston, 27 Miss. 704; Burnbam v. Rangeley, 
1 Woodb. & M.7, Fed. Case No. 2176; Jobnson v. 
Turner, 29 Ark. 280; Jeness v. Jeness, 24 Ind. 355; 
McAfee v. Kentucky University, 70 Ky. (7 Bush) 
135; Hick v. Hick, 68 Ky. (5 Bush) 670; 
Baldwin v. Flagg, 43 N. J. Law (14 Vroom.), 495; 
Henderson y. Ford, 46 Tex. 627; Yule v. Yule, 10 N. 
J. Eq. (2 Stockt.) 138; Ditson v. Ditson, 4 R.I. 87; 
Williams v. Saunders, 45 Tenn. (5 Cold.) 60. 





This doctrine rests, not merely on thelega} 
identity of husband and wife, but more par- 
ticularly on her duty to dwell with the hus- 
band wherever he dwells. If he commits 
an offense which entitles the wife to seek = 
dissolution of the marriage, she must aban- 
don him or future cohabitation will gen- 
erally amount to condonation and bar her 
claim to remedy.’ 

So long as the unity of the marriage re- 
lation remains undisturbed the wife cannot 
acquire a domicile other than that of her 
husband,’ nor can she acquire a separate 
domicile if separated from him,* unless 
such separation is justified,® or she is aban- 
doned.® His domicile will be her domicile 
and will change with his thoroughout their 
married life.’ Only for the purpose of 
bringing a suit for divorce may the wife ac- 
quire a domicile or residence distinct from 
that of her husband.® 

The fact that busband and wife have 
separated by agreement will not enable 
the wife to acquire a separate domicile.” 
This seems to be the rule in England and 


2Twyman v. T'vyman, 27 Mo. 383; Quiney v. 
Quincy, 10 N. H. 272; Delliber v. Delliber, 9 Conn. 
235; Bishop, Mar. & Div. vol. 2, §§ 38, 40, 125; Phelan 
v. Phelan, 135 Ill. 447; Weigand v. Weigand, 42 N. J. 
Eq. (15 Stew.) 699, 11 Atl. Rep. 113; Harper v. Har- 
per, 29 Mo. 301; Dutcher v. Dutcher, 39 Wis. 659: 
Smith v. Smith, 19 Neb. 706, 28 N. W. Rep. 296. 

3 Howland v. Granger, 45 Atl. Rep. 740, citing Zn re 
Florance, 54 Hun, 328, 7 N. Y. S. 578; Shute v. 
Sargent, 67 N. H. 305, 36 Atl. Rep. 282; Ditson v. Dit- 
son, 48. 1.87; Harrison v. Harrison, 20 Ala. 629; 
Hardin vy. Allen, 9 Greenif. 140. 

4 Maguire v. Maguire, 3 Dana, 181; Colburn v. Hol- 
land, 14 Rich. Eq. 176; Johnson v. Johnson, 12 Bush, 
485; Greene v. Greene, 28 Mass. (11 Pick.) 410; Mce- 
Gown v. McGown, 18 Misc. Rep. 708, 43 N. Y. 8. 745: 
Johnson vy. Johnson, 75 Ky. 485. Contra: Chapman 
v. Chapman, 129 Ill. 386; Rundle v. Van Inwegan, 
Civ. Proe. Rep. 828; Arrington v. Arrington, 102 N. 
Car, 491,958. E. Rep. 200. 

5 Cheever v. Wilson, 9 Wall. 108, L. Ed. 604; Lyon 
v. Lyon, 30 Hun, 455; Derby v. Derby, 14 Ill. 645; 
Hill v. Hill, 166 Ill. 54. 

6 Shute v. Sargent, 67 N. H. 305, 36 Atl. Rep. 282. 

7 Cooper v. Biers, 143 Ill. 25; Mason v. Homer, 105 
Mass. 116; Barber v. Barber, 21 How. (U. S.) 103; 
Bank v. Baleom, 35 Conn. 351; 5 Am. & Eng. Ency. 
868. 

8 Jeness v. Jeness, 24 Ind, 355,87 Am. Dec. 335; 
Craven v. Craven, 27 Wis. 418; Derby v. Derby, 14 III. 
App. 645; Lazovert v. Lazovert, Jd. 653; White v. 
White, 18 R. I. 292, 27 Atl. Rep. 506; Mellen v. Mel- 
len, 10 Abb. N. C. 829; Turner v. Turner, 44 Ala. 487; 
Hewes v. Hewes, 61 Hun, 625,16 N. Y. Supp. 119; 
Hopkins v. Hopkins, 35 N. H. 474. 

® Dolphin v. Robbins, 7 H. L. C. 390; Warrender vy. 
Warrender, 3 Cl. & F. 488, 
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in many of our states,!’ but in New York 
the rule is now well established that a wife 
may acquire a domicile separate from that 
of her husband whenever it is necessary for 
her to do so, and when husband and wife 
have separated and agreed to live apart the 
wife’s domicile cannot be drawn to that of 
her husband without her consent or without 
her actual presence at his place of resi- 
dence." The husband has the right to de- 
cide where the matrimonial residence shall 
be,” and may without the consent of the 
wife, change it as often as his health, pleasure 
or buisness dictates,’ and when in good 
faith he thus changes his residence and his 
wife refuses to go with him such refusal 
amounts to desertion.'* 

It is the husband’s right to fix the domi- 
cile of the family, and the refusal of the 
wife to accompany him and live with him on 
a change of residence, is desertion on her 
part.!° She cannot control his right to fix 
his residence where he will.'® 

In Cutler v. Cutler, the court said: ‘*The 
husband has the undoubted right to 
change his home as often as his business, 
his comfort or bis health may require; and 
so long as his conduct in this particular is 
free from taint or cruelty we have no 
authority to criticise it.’’’’ 

In Illinois, where the husband moved from 
his old homestead to a new one about a mile 
distant, and his wife refused to join him, 
and insisted on remaining in the old home 
with her brother to whom it had been con- 
veyed by herself and husband, the court 
granted the husband a decree of divorce on 
the ground of desertion." 

On application of the wife for separate 
maintenance under the Lllinois statute, 
where it was shown that the husband had re- 
moved to Michigan for good reasons, and 
the wife refused to follow, the court denied 

10 See ante note 4. 

11 Rundle v. Van Inwegan, 9 Civ. Proc. Rep. 328. 

12 Kennedy v. Kennedy, 87 Ill. 250; Hanberry v. 
Hanberry, 29 Ala. 719; Cutler v. Cutler, 2 Brewst. 
(Pa.) 511; Stewart, Mar. & Div. §§ 221-258; Firebrace 
v. Firebrare, Law Rep. 4 Pro. & D. (Eng.) 63. 

13 Cutler vy. Cutler, 2 Brewst. (Pa.) 511. 

14 Gahn v. Darby, 36 La. Ann. 70; Hunt v. Hunt, 29 
N. J. Eq. (2 Stew.) 96; Thompson vy, State, 28 Ala. 12; 
Ralston v. Ralston, 15 Phila. 30. 

15 Angier v. Angier, 7 Phila. 305. 

16 In re Bye, 2 Daly, 525. 


17 2 Brewst. (Pa.) 511. 
18 Kennedy v. Kennedy, 87 IIl. 250. 





the application, saying: ‘‘It is her duty as a 
faithful and obedient wife to accompany 
him there.’’” 

In tlie Kennedy case, supra, the court said : 
‘‘In the case of Davis v. Davis, 30 Ill. 180, 
the general and well-recognized rule of law 
was announced that the domicile of the hus- 
band is that of the wife, and the rule was 
recognized in the case of Ashbaugh v. 
Ashbaugh, 17 Ill. 476, where it was said 
the residence of the wife follows that of the 
husband.’’?? Whcre the husband’s income 
became reduced, and in order to curtail ex- 
penses he removed to another home in the 
same city, which was in every way suitable, 
and his wife refused to accompany bim, the 
court granted a divorce.” In the case of 
Hunt v. Hunt the parties were married in 
Wisconsin, and later the husband established 
himself in the legal profession in New York, 
supporting his wife who remained in Wiscon- 
sin. He requested her to live with him in 
New York but she refused his requests say- 
ing ‘‘she could not think of it; she could not 
think of giving up her arrangements in Wis- 
consin ; that she could not break up all her 
arrangements and plans in compliance with 
that letter.’’ The court granted a divorce.” 
Willful refusal of the wife tolive with her 
husband in South Carolina where he had 
moved after their marriage in Alabama con- 
stituted desertion on her part.” 

Desertion to constitute a ground for 
divorce under the statutes of most of 
the states is generally, if not always 
qualified and ‘‘willful,’’ ‘‘willful and 
malicious’ or ‘‘willful, continued and 
obstinate’’ desertion must be proven. And 
there are, however, limitations and excep- 
tions to the general rule that it is the wife’s 
duty to follow her husband to a new resi- 
dence. The husband cannot arbitrarily and 
without reason compel the wife to conform 


19 Babbitt v. Babbitt, 69 Ill. 277. 

20 Kennedy v. Kennedy, 87 Ill. 252. 

21 Beck v. Beck, 163 Pa. St. 649. 

2229 N. J. Eq. 96. 

23 Hanberry v. Hanberry, 29 Ala. 719. 

24 Broughton v. Broughton, 1 Del. Co. Rep. 273; 
Bean v. Bean, 11 Lanc. Bar, 1388; Appeal of Clark, 2 
Chest. Co. Rep. 38; Rose v. Rose, 50 Mich. 92, 14 N. 
W. Rep. 711; Davis v. Davis, 60 Mo. App. 545; Ser- 
gent v. Sergent, 33 N. J. Eq. (6 Stew.) 204; Orr v. Orr, 
71 Ky. (8 Bush) 156; Jennings v. Jennings, 18 N. J. 
Eq. (2 Beasl.) 88; Rutledge v. Rutledge, 87 Tenn. (5 
Sneed) 554; Cornish v. Cornish, 23 N. J. Eq. 208. 
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to his wishes and change her residence from 
whim or caprice on his part or where such 
change would injure or endanger her health.” 
In the Cutler case, the court said, ‘‘A hus- 
band cannot from mere whim or caprice re- 
move his wife from the comforts of home, 
friends and refinement, to take her beyond 
the jurisdiction of their domicile.’’* Anda 
wife may be justified in refusing to live 
with her husband’s relations against ber 


inclinations. In the case of Albee _ vy. 
Albee the parties were married in 
Bellows Falls, Vermont, and at _ the 


time of the marriage the wife was running a 
small millinery store at that place, and her 
husband, the only child of his parents, was 
working on their farm and living with his 
father and mother a few miles from Bellows 
Falls. After the marriage the young couple 
went to live on the farm with the husband’s 
parents, though the wife continued her busi- 
ness at Bellows Falls. As is frequently the 
case the daughter-in-law and the mother-in- 
law did not get along pleasantly, and the 
wife sought to induce the husband to take 
rooms in the village, and offered to pay for 
them herself. This he would not do and she 
suggested that his father build them a home 
which the father was willing to do but his 
mother said no, there should be no other 
house built—that if the house was not large 
enough for her daughter-in-law she could get 
out and leave it. The husband finally took 
his wife to her father’s at Rutland and lived 
with her there fora while, and later they 
again lived with his parents. ‘The mother- 
in-law continued to make it unpleasant, often 
refusing to speak to the wife, and if she 
game on the porch or into a room where her 
husband’s mother was the latter would leave. 

When the wife left to go to Rutland Ler 
husband drove her to the depot. The hus- 
band asked her if she noticed when leaving 
that his mother did not invite her to return. 
He said, ‘‘I’ll give mother hell for that.’’ 
She said, ‘‘Don’t for my sake.’’ The hus- 
band refused to provide a home for her other 
than that of his parents, and refused to live 
with her at her father’s home. He finally 
went to Chicago where suit for divorce was 
instituted on the ground of desertion. A 


2 Powell v. Powell, 29 Vt. 148; Gleason v. Gleason, 
4 Wis. 64; Stewart, Mar. & Div. §§ 261, 273. 
26 Cutler vy. Cutler, 2 Brewst. (Pa.) 513. 





decree was granted which the appellate court 
reversed. Inan able opinion (by Moran, J.) 
the cuurt said: ‘‘Itis not laid downas a 
settled law that a wife must live in the house 
of her mother-in-law or be divorced from her 
husband for desertion. Much stress is laid 
on the fact that before the marriage she 
agreed to live at his mother’s house. Such 
an antenuptial contract is of ro force. All 
such promises are merged and obliterated by 
the marriage contract which bound the hus- 
band to ‘leave father and mother and cleave 
to his wife.’ Itis proved that the house was 
large and comfortable, but his wife wanted 
more than mere space and convenience—she 
wanted peace of mind and happiness, and 
was willing to live with liim in his father’s 
sheep house in order to be happy.’’” Ina 
similar case in Vermont the court said: 
‘‘While we recognize fully the right of the 
husband to direct the affairs of his own 
house, and to determine the place of abode 
of the family, and that it is in general the 
duty of the wife tosubmit to such determina- 
tions, it is still not an entirely arbitrary 
power which the hushand exercises in these 
matters. He must exercise reason and dis- 
cretion in regard to them. If there is any 
ground to conjecture that the husband re- 
quires the wife to reside where her health or 
her comfort will be jeopardized, or even 
where she seriously believes such results will 
follow which will almost of necessity produce 
the effect, and it is only upon that ground 
that she separates from him, the court cannot 
regard her desertion as continued from mere 
willfulness. Any man who has proper tend- 
erness and affection for his wife would cer- 
tainly not require her to reside near his rela- 
tives if her peace of mind was thereby 
seriously disturbed. This would be very 
far from compliance with the Scriptural ex- 
position of the duty of husbands: ‘For this 
cause shall a man leave father and mother 
and cleave to his wife, and they twain shall 
be one flesh.’ And in the present case, as 
the wife alleges the vicinity of the husband’s 
relatives as a reason why she cannot consent 
to come to Milton to live with him, and as 
every one at all experienced in such matters 
knows that it is not uncommon for the female 


2743 Ill. App. 370; aftirmed, 141 Ill. 550,31 N. E. 
Rep. 153. See also Hair v. Hair, 10 Rich. (S. Car.) 
Eq. 163. 
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relatives of the husband to create, either in- 
tentionally or accidentally, disquietude in 
the mind of the wife, and thereby to destroy 
her comfort and health often, and there is no 
attempt here to show that this is a simulated 
excuse, we must treat it as made in good 
faith, and if so, we are not prepared to say 
that she is liable to be divorced for acting 
upon it.’’> Ifthe husband intends to visit 
upon the wife the penalty of disobedionce he 
must present to her in unequivocal terms the 
alternative of a compliance with his wishes 
that she reside with him or surrender all 
claims to his support and protection. A 
proposition for the wife’s removal addressed 
merely to her discretion she may reject with- 
out the penalty of desertion.” In a suit for 
a divorce by a husband on the ground of 
abandonment it appeared that the abandon- 
ment from the common home was the act of 
the husband, and that, though the conduct 
of the wife may have tended to alienate him 
from his home, she never deliberately de- 
signed by her conduct to effect a final sepa- 
ration, it was held that he was not entitled to 
a divorce as abandonment to constitute 
ground for a divorce, a vinculo must be the 
deliberate act of the party complained against 
done with the intent that the marriage rela- 
tion should no longer exist.*” The refusal of 
the wife to accompany her husband to a for- 
eign country is not in itself a willful and 
malicious desertion within the meaning of the 
statute.*! 

In the case last cited the wife refused to 
accompany the husband to America from 
England. The husband came to Philadel- 
phia to reside, and. subsequently returned 
and renewed his request, but bis wife per- 
sisted in her refusal, although she allowed 
him to take some of their children with him. 
The court held that the proof was insuffi- 
cient to show willful and malicious desertion, 
and said: ‘‘Is willful and malicious deser- 
tion a natural and necessary inference from 
such a state of facts? ‘Fhe terms imply free 
election to live with or not to live with the 
party deserted, and determined upon against 
the marital obligation, and impelled thereto 


28 Powell v. Powell, 29 Vt. 148. See also Wright v. 
Wright, 43 Atl. Rep. 447; Law Notes, vol. 5, No. 8. 

29 Hardenburgh v. Hardenburgh, 14 Cal. 654. 

30 Lynch v. Lynch, 33 Md. 328, ‘ 

31} Bishop v. Bishop, 30 Pa. St. 412. 





by willfulness and malice. The choice must 
be free, excepting so far as it may be con- 
trolled by these evil impulses. Can this be 
inferred, by any fair process of reasoning, 
from the facts sworn to here? The woman 
had for years followed the fortunes of her 
husband—faithful in everything, as the tes- 
timony shows, as well as his anxiety to have 
her accompany him to this country evinces, 
if he were sincere in it. At this point, how- 
ever, and in the face of this great trial, she 
fails. The leaving home and country, the 
dangers of a long ocean voyage, the priva- 
tions of a stranger in a strange land, may 
have overmastered her strongest desire to 
follow his footsteps further, and determined 
her to cling to her native country. This is 
the evidence; and the fair inference from it, 
extending to her the legal presumption of in- 
nocence and honesty until the contrary be 
made to appear, does not necessarily, and in 
opposition to all other inferences, establish 
willful and malicious desertion.’’ 

Where it is doubtful whether the husband 
is able to provide food and shelter for the 
wife, she is not obliged to follow him. In 
the case of Phelan v. Phelan, Gary P., J., in 
a characteristic opinion, says: ‘‘The de- 
fendant at the time of the marriage was and 
had been for eight or nine years and still is 
in business in La Salle in this state. There 
the parties were married in 1877 and lived 
together as husband and wife until 1884, 
when the plaintiff in error came to Chicago 
and remained here. It is probably true that 
he has several times requested her to come 
and live with him in Chicago, and that she 
has refused. He claims that he is entitled to 
a divorce, and cites Kennedy v. Kennedy, 87 
Ill. 250. But in this case the record does 
not show that the plaintiff is engaged in any 
business, and it does show that he has no 
home to which she can come in Chicago. 
She is under no obligation to abandon a home 
and means of support and children by a 
former marriage in La Salle and follow his 
uncertain fortunes here, under such circum- 
stances. ‘The decree is affirmed.’’® 

In a suit for divorce by the husband who 
bad left his wife in New York, he cannot 
sustain a charge of desertion by merely show- 
ing a request to her to come and reside with 


82 35 Ill. App. 511; affirmed 135 Ill. 447. 
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him, but must show that he in good faith 
offered her a home.* 

A wife need not follow her husband to a 
place where her health would be affected, or 
where the condition of civilization would ren- 
der it an inappropriate place for her resi- 
dence.* 

The poverty of the husband will not excuse 
the wife for refusing to live with him; and 
even his inability to provide for her support 
will not constitute desertion on his part.® 

Through financial reverses a husband was 
compelled to change residence, and was un- 
able to afford the comforts his wife was used 
to. The court said: ‘‘The wife is bound to 
follow the fortunes of her husband, and to 
live where he chooses to live and in the style 
and manner which he may adopt.’’* 

Where the husband’s request that his wife 
join him in a newdomicile is accompanied by 
threatening language, she will be justified in 
refusing to join him; and she may decline to 
accept an invitation palpably insincere.” 

And where a husband abandons his wife 
because she will not sell her city property and 
purchase in a distant county and remove with 
him, the wife is entitled to a divorce for 
abandonment.** 

Though the wife repeatedly declares she 
will not go with her husband to a new home 
selected by him, her failure to go with him 
does not place her in the attitude of desert- 
ing him if he leaves her at home declaring 
that his absence will be temporary.” As 
stated heretofore the husband must request 
in unequivocal terms his wife’s compliance 
with his wishes. And even where the wife 
refuses to accompany her husband to his new 
home, if, in good faith, she subsequently 
offers to return to him, it is his duty to re- 
ceive her at any time before her desertion has 
reached the period prescribed by statute as 
a cause for divorce. And if the husband re- 
fuses, the refusal amounts to desertion.* 
Notwithstanding the fact that the wife’s re- 


63 Paul v. Paul, 75 [ll. App. 383, 
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fusal to accompany or follow her husband 
may amount to willful desertion on her part, 
subsequent cohabitation will be construed as 
condonation, and bar a divorce on the ground 
of desertion.“ But occasional visits or sex- 
ual intercourse with the offending party 
without renewal of cohabitation will not 
amount to condonation.” 

As may be seen, the weight of authority is 
in favor of the general rule that the domicile 
of the wife follows that of the husband; that 
the husband may change his residence as 
often as his health, pleasure or business dic- 
tates, provided that he act in good faith, and 
when he thus removes his domicile it becomes 
the duty of the wife to follow. But, on the 
other hand, it is the husband’s duty to pro- 
vide a home as comfortable as his means will 
warrant for the wife to go to; a home sepa- 
rate from his relatives, should she desire it; 
a home in a healthy and civilized country. 
If he does this and the wife refuses to accom- 
pany or follow him, such refusal amounts to 
desertion. Morton JOHN STEVENSON. 

Chicago, Ill. 

41 Phelan v. Phelan, 135 Ill. 447; Reed v. Reed, 62 
Ark. 611, 37S. W. Rep. 230; Todd vy. Todd, 37 Atl. 
Rep. 766. 

4 Kennedy v. Kennedy, 87 Ill. 250; Bohnert v. 
Bohnert, 95 Cal. 444; Danforth v. Danforth, 88 Me. 
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STREET RAILROADS—DEFINITION—CONSTI- 
TUTIONAL INTERPRETATION. 


BOARD OF RAILROAD COM’RS OF STATE OF 
CALIFORNIA v. MARKET ST. RY. CO. 


Supreme Court of California, May 15, 1901. 

1. Const. art. 12, § 22, defining the judgment and 
jurisdiction of the railroad commission, and author- 
izing it to estabish rates of charges for the transpor- 
tation of passengers and freight by railroad and 
other transportation companies, does not give the 
commission jurisdiction and control over street rail- 
road companies, since such companies are not rail- 
road or transportation companies, within the mean- 
ing of the act. 

2. A legislative interpretation ofa constitutional 
provision contemporaneous with its adoption may be 
considered by the courts in an interpretation ofa 
doubtful provision thereof. 

CooreR C.: This is an application by the board 
of railroad commissioners of the state of Califor- 
nia for a writ of mandate to compel the defend- 
ant corporation to produce to the plaintiffs, and 
to permit plaintiffs to examine, the books, rec- 
ords and papers of said corporation. ‘The court 
below refused the writ, and ordered the action 
dismissed, and judgment was accordingly entered. 











Vou. 53 


CENTRAL LAW 


JOURNAL. 269, 








This appeal is from the judgment. The question 
to be here determined is as to whether or not the 
defendant corporation is subject to the supervis- 
ion of plaintiffs, under the provisions of an act of 
the legislature entitled **An act to organize and 
detine the.powers of the board of railroad com- 
missioners,”’ approved April 15, 1880. St. 1880, p. 
45. The constitution provides for and defines 
the duties and jurisdiction of the railroad com- 
missioners. Article 12, § 22. ‘The language is: 
**The state shall be divided into three districts as 
nearly equal in population as practicable, ineach 
of which one railroad commissioner shall be 
elected. * * * Said commissioners shall have 
the power and it shall be their duty to establish 
rates of charges for the transportation of passen- 
gers and freight by railroad and other transpor- 
tation companies.’’ Do the words, ‘railroad and 
other transportation companies,” includea street 
railway company in a municipality engaged in 
the business of carrying passengers on street 
railroad cars? In order to correctly determine 
this question, we must look to the words used, 
the context, the object in view, and the evils that 
were intended to be remediéd. In this manner 
we should, if possible, arrive at the intention of 
the convention in using the words, and give to 
them the saine meaning and effect as was intended 
by the people through their representatives in 
framing the constitution. 

It is a matter of common knowledge that among 
the evils, or supposed evils, under which the 
people of the state were suffering, and for which 
they demanded redress. was that of exorbitant 
and discriminating charges by railroad corpora- 
tions engaged in transportation of freight and 
passengers. The political agitation of the times 
resulted in calling a constitutional convention, 
and the people, through their representatives, 
framing the present constitution, in 1879, which 
was afterwards, in the same year, adopted by the 
people by the expression of their will at the bal- 
jot box. The constitution in no place mentions 
street railroad corporations, although there were 
many such corporations in existence at the time 
it was framed. The Civil Code of the state, at the 
time, in title 3, §§ 454-491, contained many pro- 
visions in regard to ‘railroad corporations,” and 
in title 4, §§ 497-511, treated of and provided for 
‘street railroad corporations.” Those sections of 
the Code so treating railroad corporations and 
street-railroad corporations, under separate and 
distinct titles, had long been a part of the law of 
the state. Therefore we must presume that the 
convention, in which there were many lawyers of 
ability, knew that the two classes of corporations 
had long been known by the legal profession, and 
treated by the people through their legislatures 
as separate and distinct,—the one being engaged 
in the commercial business of carrying freight 
and passengers over the quasi-public ways from 
one part of the state to another; the other, in 
carrying passengers only in the larger municipal- 
ities of the state; the one obtaining its franchise 





from the state, the other, from the municipal 
authorities of the town or city in which it was 
carrying on its business. It is therefore a signifi- 
cant fact that no mention is made in the consti- 
tution of “street railway corporations,” and we 
cannot resist the conclusion that such omission 
was not unintentional. There was no public de- 
mand for the regulation of fares of street rail- 
ways in municipalities. The convention consisted 
of delegates chosen from all parts of the state. In 
the section of the constitution quoted the power 
is given to establish rates for passengers and 
freight. And it is further provided that ‘the 
rates of fares and freights”’ established by the said 
commission shall be conclusively deemed just and 
reasonable. It is further provided, in section 23 
of the same article, that the state shall be divided 
into three “railroad districts,*’ naming the coun- 
ties in each district. This is consistent with the 
idea that the entire people of the state were inter- 
ested in the great corporations engaged in the 
carrying of freight and passengers from one por- 
tion of the state to another, or from sister states 
into or through the state. 

It is inconsistent with the idea that the entire 
people of the state were interested in the rates for 
carrying passengers within the corporate limits 
of a town or municipality. It was the policy of 
the constitution that such matters as concerned 
the inhabitants of a particular subdivision of the 
state or county should be governed as far as prac- 
ticable by local laws. That the people of the state, 
through their representatives, understood the said 
sections of the constitution not to apply to street 
railroad corporations, is apparent from the con- 
temporaneous construction given to them by the 
legislature in the act providing for the organiza- 
tion and detining the powers of the railroad com- 
mission, approved April. 15, 1880, before cited. 
This act was passed for the purpose of providing 
machinery to carry into effect the constitutional 
provision creating the railroad commission. It 
was passed at the first meeting of the legislature 
after the constitution was adopted, and by the 
representatives of the people who had been elected 
for the purpose of providing for carrying it into 
effect. In this act it is provided in section 14: 
“The term ‘transportation companies’ shall be 
deemed to mean and include—First. All com- 
panies owning and operating railroads (other 
than street railroads) within this state. Second. 
All companies owning and operating steamships 
engaged in the transportation of freight or pas- 
sengers from and to ports within this state. Third. 
All companies owning and operating steamboats 
used in transporting freight or passengers upon 
the rivers or inland waters of this state.” 

It will thus be seen that street railroads are 
expressly excepted from the act. While the in- 
terpretation given to the act by the legislature is 
not controlling upon this.court as to the meaning 
of a provision of the constitution, yet, where it is 
doubtful, the courts may, very properly, look 
to the contemporaneous interpretation given 
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such provision, either by the legislature or the 
courts. Particularly is this the case where that 
interpretation bas been upon the statute books 
unchallenged for twenty years. The interpreta- 
tion placed upon the constitution by the legisla- 
ture of 1880 has ever since been acquiesced in, 
and legislation has been in accord with such in- 
terpretation. ‘Thus, the legislature by an act 
approved March 23, 1893 (St. 1893, p. 288), made 
provision, among other things, for granting of 
franchises to operate railroads along public 
streets and highways by the board of supervisors 
or common council, only after public notice by, 
advertising in one or more daily newspapers and 
then to the highest bidder. Again, on March 13, 
1897 (St. 1897, p. 135), it was enacted that a fran- 
chise to construct or operate street railroads, 
except steam railroads, upon any public street or 
highway,shall be granted by the governing or leg- 
islative body of the city or town, only after public 
notice by advertising, as provided in said act, to 
the highest bidder, for a stated per cent. of the 
gross anual receipts, which shall in no case be 
less than three per cent. of such receipts. ‘Thus, 
under the interpretation given to the act, and as 
it always appears to have been interpreted by the 
legislature, franchises for street railroads have 
been granted and rights have accrued. In the 
case of Stuart v. Laird, 1 Cranch, 299, 2 L. Ed. 
115, the constitutional objection was made that 
the judges of the supreme court bad no right to 
sit as circuit judges, not being appointed as such, 
nor having commissions for that purpose. In 
passing upon the question the Supreme Court of 
the United States said: ‘*To this objection, which 
is of recent date, it is sufficient to observe that 
practice and acquiescence under it for a period of 
several years, commencing with the organization 
of the judicial system, affords an irresistible an- 
swer, and has indeed fixed the construction. It 
is a contemporary interpretation of the most for- 
cible nature. This practical exposition is too 
strong and obstinate to be shaken or controlled. 
Of course, the question is at rest and ought not 
now to be disturbed.”’ In End. Interp. St. § 527, 
itis said: ‘The greatest deference is shown by 
the courts to the interpretation put upon the con- 
stitution by the legislature, in the enactment of 
laws and otuer practical application of constitu- 
tional provisions to the legislative business, when 
that interpretation bas had the silent acquiescence 
of the people, including the legal profession and 
the judiciary, and especially when injurious 
results would follow the disturbing of it. The 
deference due to such legislative exposition is 
said to be all the more signal when the latter is 
made almost contemporaneously with the estab- 
lishment of the constitution, and may be supposed 
to result from the same views of policy and 
modes of reasoning that prevailed among the 
framers of the instrument thus expounded.” This 
court said in Re Wartield’s Wil!, 22 Cal. 71, 83 
Am. Dee. 58: ‘Courts feel themselves con- 
strained to uphold, where it is possible, contem- 





poraneous interpretation of statutes, under which 
interpretation rights of property have for many 
years been acquired.”’ In the ease of Manufact- 
uring Co. v. Ferguson, 113 U.S. 733, 5 Sup. Ct. 
Rep. 741, 28 L. Ed. 1138, in speaking ofan act of 
the legislature as interpreting a provision of the 
constitution of Colorado, the court said: ‘The 
act was passed by the first legislature that 
assembled after the adoption of the constitution, 
and ha: been allowed to remain upon the statute 
book until the present time. It must, therefore, 
be considered as a contemporary interpretation 
entitled to much weight.” 

But, independent of the contemporaneous inter- 
pretation so given to the constitution by the leg- 
islature, we think the interpretation correct, and 
that the words “railroad company’’ were not 
intended to mean street railway. In the ordinary 
acceptation of the term ‘railroad company” or 
‘*railroad,’’ it is not understood to mean a street 
railway engaged in the business of carrying pas- 
sengers the entire distance, or any part of the dis- 
tance, over which the road runs, for one and the 
same fare. In the late case of Ferguson v. Sher- 
man, 116 Cal. 169, 47 Pac. Rep. 1023, this court 
had under consideration a provision of the con- 
stitution of Kansas exempting from statutory lia- 
bility the stockholders of railroad corporations. 
and it was held that the provision did not extend 
to stockholders of the Electric Rapid-Transit 
Company, which was a street railway corpora- 
tion. In the opinion it is said: ‘It is not so easy 
to believe that the purpose of that constitution 
was to exempt from liability the stockholders of 
street railways, which are designed merely to 
facilitate travel and communication upon the 
public highways of a municipality. * * * In 
this state the difficulty is much relieved by the 
distinction which our Codes make between rail- 
road corporations proper and street railroad cor- 
porations. This consideration, however, ‘is 
entitled to weight, * * * and we therefore 
conclude that the provision of the constitution of 
Kansas was not designed toapply to stockholders 
of street railroad corporations.” In Gyger v. 
Railway Co., 136 Pa. 96, 20 Atl. Rep. 399, it was 
held by the Supreme Court of Pennsylvania that 
section 4, art. 17, of the constitution of the state, 
providing that ‘no railroad, canal or other cor- 
poration * * *  sball consolidate * * * 
with or lease or purchase the works or franchises 
of, or in any way control, any other railroad or 
canal corporation owning * * * a parallel or 
competing line,’’ is not applicable to street rai!- 
way companies. In the opinion it is said: “It 
is perfectly clear that the convention did not 
regard the word ‘railroad’ as synonymous with 
‘railway’ or ‘street passenger railway’ when this 
section of the article was framed.*’ In Louisville 
& P. R. Co. v. Louisville City Ry. Co., 2 Duv. 
175, it was held by the court of appeals of Ken- 
tucky that a provision in a railroad charter that 
no other railroad should be constructed between 
two named points in a city did not prohibit the 
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construction of street railways. In‘the opinion 
the court said: ‘‘A railroad is for the use of the 
universal public, in the transportation of all per- 
sons, baggage and other freight; a street railway 
is dedicated to the more limited use of the local 
public, for the more transient transportation of 
persons only and within the limits of the city. In 
the technical sense, therefore, a street railway is 
not a railroad.*’ In Bloxham v. Railroad Co., 36 
Fla. 539, 18 South. Rep. 446, 29 L. R. A. 509, it is 
said: ‘*The word ‘railroad,’ as generally used, 
applies to commercial railways engaged in the 
transportation of freight and passengers for long 
distances, and, as a general rule, having steam 
engines for motive power, and making stops at 
regular stations for the receipt and discharge of 
freight and passengers. ‘I'he term ‘street railroad’ 
applies only to such roads the rails of which are 
laid to conform to the grade and surface of the 
street, and which is otherwise constructed so that 
the public are not excluded from the street as a 
public highway, which runs at a moderate rate of 
speed compared with commercial railroads, 
which carries no freight, but only passengers 
from one part of a thickly-populated district to 
another in a town or city and its suburbs.’’ In 
Trust Co. v. Douglas, 104 Iowa, 536,73 N. W. 
Rep. 1040, in a very late case it is said: ‘The 
words ‘railroad’ and ‘railway’ may undoubtedly 
be so used as to mean a street railway, but by 
popular usage, when used without qualifying 
words, they are understood to refer to commer- 
cial railways; the word ‘street’ being almost in- 
variably used in connection with ‘railway’ tu des- 
ignate a street railway.’’? The same has been sub- 
stantially held in other states in the discussion 
of the various uses of the words “railrvad”’ and 
‘street railway.”? Funk v. Railway Co., 61 Minn. 
435, 63 N. W. Rep. 1099, 29 L. R. A. 208; Sears v. 
Railway Co. (Iowa), 23 N. W. Rep. 150; Railway 
Co. v. Johnson (Wash.), 25 Pac. Rep. 1084, 11 L. 
R. A. 693. And the same rule has been laid down 
in the federal courts. Manhattan ‘Trust Co. v. 
Sioux City Cable R. Co. (C. C.), 68 Fed. Rep. 82; 
Trust Co. v. Hamilton, 32 C. C. A. 46, 88 Fed. 
Rep. 588; 1 Foote & E. Incorp. Co., p. 668, note 5, 

It is claimed that the words, ‘‘other transpor- 
tation ccmpanies,”’ include street railway com- 
panies. Wethink, by reference to the context 
and other sections of the same article, it clearly 
appears that the words refer to transportation 
companies engaged in the business of common 
carriers of freightand passengers. The section 
refers to and speaks of ‘‘the rates of fares and 
freight’? established by the commission. And in 
section 21 of the same article it is provided: ‘-No 
discrimination in charges or facilities for trans- 
portation shall be made by any railroad or other 
transportation company between places or per- 
sons or in the facilities for the transportation of 
the. same classes of freight or passengers within 
this state or coming from or going to any other 
state.’’ In section 20 reference is made to the 
consequences of lowering rates *‘for transporta- 





tion of passengers or freight from one point to 
another.’’ Companies engaged in draying, run- 
ning freight wagons, delivery wagons, delivering 
parcels, teaming, or running elevators, are en- 
gaged in the business of ‘‘transportation,’’ but it 
surely could not be contended that they are sub- 
ject to the jurisdiction of the ‘‘railroad commis- 
sion.’’ The people of the state would not have 
agreed to pay the salaries and expenses of the 
railroad commissioners selected from different 
geographical sections of the state for the purpose 
of regulating the charges of the ‘-United Carriage 
Company” of San Francisco. Yetit is a trans- 
portation company. It clearly is not a transpor- 
tation company whose ‘fares and freighbts”’ are 
subject to regulation by the railroad commission- 
ers of the state. It follows that the judgment 
should be affirmed. 

TEMPLE, J. (dissenting): The question here 
is whether the jurisdiction of the railroad com- 
missioners extends to street railroads. That the 
phrase ‘‘railroad and other transportation com- 
panies,’’ does include street railroads jin its 
natural and most obvious.sense, and also by com- 
mon usage of the words, is not and cannot be de- 
nied. The phrase is repeated five times in this 
section, and nowhere is there a suggestion that 
anything comprehended in the phrase is to be 
excluded, and the constant repetition of the more 
extensive accompanying term, as though fearing 
and desiring to forestall an adverse construction, 
which might limit the usefulness of the commis- 
sion, is significant of a determination that there 
shall be no doubt as to the extent of the power of 
the board. 

It is said that to give the words, ‘and other 
transportation companies”? any meaning what- 
ever will lead to absurd consequences, and one 
must limit the term, so far as railroads are con- 
cerned, toa particular species of them, to-wit, 
what counsel call commercial railroads, and it is 
said if these words mean anything there was no 
occasion to mention railroads at all, as they are 
all transportation companies. By what rule of 
construction are these words repeated in section 
22 five times, and in article 12 many times more, 
to have no effect whatever? If the words serve 
no other purpose, they demonstrate that the 
jurisdiction of the commission was not to be con- 
fined to commercial railroads, although they 
were thought to be the principal offenders. Their 
use should conclude this question. 

And it is said section 22, art. 12, has received a 
practical and contemporaneous construction by 
the act to organize and define the. powers of the 
board of railroad commissioners. passed April 15, 
1880. The act provites for the organization of 
the board, and that its members and employees, 
when in performance of their official duties, shall 
be carried free over all railroads, steamboats, 
ete., and in all vehicles employed in or by any 
railroad or other transportation company, etc.; 
and in section 14 that the term ‘transportation 
companies”’ shall be deemed to mean and include, 
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**first, all other companies owning and operating 
railroads (otber than street railroads) within this 
state.’’ Contemporaneous construction can have 
no weight whatever where there is no doubt or am- 
biguity in the terms used, and none arises by im- 
plication from the context. This is clearly laid 
down by Cooley, Const. Lim. p. 80 et seq. The 
authorities are carefully collected and elaborately 
discussed in Morris v. Wrightson, 56 N.J. Law, 
126, 28 Atl. Rep. 56, 22 L. R. A. 548. It would 
serve no useful purpose to go over that subject, 
especially as I think there has been no need for 
a contemporaneous or practical construction of 
this constitutional provision. 


Nore.—Contemporaneous Construction of Constr- 
tutions.—One difference must be noted at the outset be- 
tween the construction of constitutions and statutes, 
in this, that the former are to be strictly while the lat- 
ter are to be liberally construed. The reason for the 
rule is well stated by Stuart, J., in Greencastle v. 
Biack, 5 Ind. 570: ‘The discretion of courts is more 
restricted in applying the rules of construction to a 
plan of government contained in a written constitu- 
tion than in the construction of statutes,and the reason 
is conclusive. Statutes often are hastily and unskill- 
fully drawn, and thus need construction to make them 
sensible. But constitutions import the utmost 
discrimination inthe use of language.” So also it 
must be borne in mind that a constitutional provision 
should not be so construed as to defeat its evident 
purpose and intent, but rather so as to give it effect- 
ive operation and suppress the mischief it was aimed 
at. Jarrolt v. Moberly, 103 U. S. 921. Inthe con- 
struction of constitutional provisions, however, the 
question is, not what was the intention of the framers, 
but what is the meaning of the words they bave used. 
A constitution does not derive its force from the con- 
vention which framed it, but from the people who 
ratified it, and the intent to be arrived at is that of 
the people, and this is found only in the words of the 
text. Beardstown v. Virginia, 76 Ill. 34. Upon this 
last rule stated is founded the most important rule of 
construction in all constitutional law and one 
which, in the principal case, the court or 
counsel, or both, obviously overlooked. When 
and how far can’ extrinsie circumstances be 
consulted in construing the meaning of a constitu- 
tional provision where there is no inconsistency of 
expression or meaning in the words themselves when 
taken in their natural meaning? In denying any such 
right whatever under ordinary circumstances, Chief 
Justice Marshall, in the leading case of Sturges v. 
Crowninsbield, 4 Wheat. (U. 8S.) 122, formulates the 
rule in the following words: ‘When the words con- 
flict with each other, where the different clauses of 
the instrument bear upon each otber, and would be 
inconsistent unless the natural and common import 
of words be varied, construction becomes necessary, 
and a departure from the obvious weaning of words 
is justifiable. Butif, in any case, the plain meaning 
ofa provision, not contradicted by any other provision 
in the same instrument, is to be disregarded, because 
we believe the framers could not intend what they 
say, it must be one in which the absurdity and 
injustice of applying the provision to the case would 
be so monstrous that all mankind would, without 
hesitation, unite in rejecting the application. 

In view of the rules just stated, and of the fact that 
the words of a constitutional instrument are pre- 





sumed to be chosen with the utmost discrimination, 
it is surprising that the court in the principal case 
should have resorted to extrinsic circumstances and 
especially to the rule of contemporaneous construc- 
tion, in order to show that the framers of the consti- 
tutional provision under discussion meant absolutely 
nothing by the words, ‘and other transportation 
companies.” The words are certainly unambiguous, 
they are certainly full of meaning, and giving to the 
words their natural meaning their application is not 
s0 monstrous as to cause all mankind to unite in 
rejecting it, as whatever else may be included under 
the term “transportation companies,’’street railroads 
obviously and naturally come withio the designation, 
and in such case it matters not what the people or the 
framers meant by the use of such words,—they are 
presumed to know the natural meaning of the words 
they use and tointend them to be taken in that sense. 
We therefore agree with Temple, J., in his dissent- 
ing opinion, that there was no authority to resort to 
extrinsic aid in the construction of the constitutional 
provision referred to in the principal case. 

We have already found that in the construction of 
constitutions extrinsic circumstances can be con- 
sulted only in case of unsolvable doubts, ambiguities 
or inconsistencies after applying the natural meaning 
of the words tothe provisions in question. This is 
the general rule, although the authorities are not 
uniform. Thus some courts seem to have held that 
contemporaneous bistory and convention debates and 
the circumstances and conditions under which they 
were passed may be consulted even where there are 
no doubts or ambiguities. Bay City v. State Treasurer, 
23 Mich. 499; Daily v. Swope, 47 Miss. 1880; People v. 
Harding, 53 Mich. 485,51 Am. Rep. 95. Butit conceded 
by the great weight of authority that contemporane- 
ous construction of constitutional provisions either 
by the people or the legislature can never be resorted 
to when the plain and natural meaning of the words 
themselves are entirely free from doubt. Hovey v. 
State, 119 Ind. 386; Jarrot v. Jarrot, 7 Ill.1; Storyon 
Const. § 407; Biggs v. McBride, 17 Oreg. 640; Enckling 
v. Simmons, 28 Wis. 272; Brown v. State, 5 Colo. 496; 
Union Pac. R. Case, 91 U.S. 72. But in case of 
doubt or ambiguity the contemporaneous or practi- 
eal construction is not only permissible but is 
the safest and most reliable of all extrinsic aids to 
construction. Its influence is often controlling. 
Cohens v. Virginia, 6 Wheat. 418; Harrison v. State, 
22 Md. 468; Howell v. State, 71 Ga. 224, 51 Am. Rep. 
259; Allen v. Clayton, 63 Lowa, 11, 18 N. W. Rep. 663; 
Chesapeake, etc. RK. R. v. Miller, 19 W. Va. 408; 
Collins v. Henderson, 74 Ky. 74; Linesay v. Wright, 
6 Colo. 92; Cordova v. State,6 Tex. App. 207; Jackson 
v. Board of Supervisors, 34 Neb. 680,52 N. W. Rep. 
169; Hedgecock vy. Davis, 64 N. Car. 650. Thus where 
the provisions of the constitution relating to the 
appointment of officers of benevolent institutions of 
the state, not being entirely free from doubt, the fact 
that the legislature has colorable authority to make 
appointments, and that this authority was exercised 
by the legislature both before and since the adoption 
of the constitution, must be taken into consideration 
in construing such provisions since the practical 
exposition in such case is of controlling force. Hovey 
vy. State, 119 Ind. 3886. It must be bornein mind, 
however, that the contemporaneous construction just 
referred to is not that evidenced by the popular un- 
derstanding of its meaning at the time,—that is of 
little force. What is meaxt is that practical applica- 
tions of its provisions by other departments‘of the 
government at the time of their adoption,—these 
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furnish strong presumption that such construction 
rightly interprets thé intention. McPherson v. Sec- 
retary of State, 92 Mich. 377, 31 Am. St. Rep. 587, 52 
N. W. Rep. 469; Hx parte McNiel, 13 Wall.(U. S.) 236; 
People v. LaSalle County, 100 Ill. 495. Thus, the 
legislature having the same right to construe the 
constitution of the state that the courts have, where 
the question is a dqubtful one or one in which a lib’ 
eral construction. may, be made, the. legislative con- 
struction wil not be condemned unless it very clearly 
appears that it is wrong. Hx parte Selma & G. R. Co. 
45 Ala. 696. In Harrison v. State, 22 Md. 468, it was 
held that a contemporaneous construction of the 
constitution, of long duration, continually practiced 
under, and through which many rights have been 
acquired, ought not to be shaken but upon grounds 
of manifest error and cogent necessity. And alsoin 
United States v. Moore, 95 U. S. 760, it was held that 
the construction given toa provision by those charged 
with the duty of executing it is always entitled to the 
most respectful consideration and should not be 
overruled without cogent reasons. Buta construction 
ofthe constitution by the legislature where it is 
restrictive of legislative authority or where such leg- 
islative construction is not continuous and concurring, 
itis not entitled to much weight. Maige v. State, 4 
Ind. 342.. And in Portland Bank v. Apthorp, 12 Mass. 
252, a similar limitatiomis noted where it is held that 
although the practice and usages of successive legis- 
latures will be considered in construing constitutional 
provisions, still no continued usurpation under color 
of legislative construction will work a forfeituge of 
any constitutional rights and liabilities. 








JETSAM AND FLOTSAM. 


TRIED TO BEAT THE BAND. 


A complaint which a correspondent says was filed 
in an Idsho court, runs as follows: 

“TI, That at ali times hereinafter mentioned plaint- 
iffs**** were associated together as a musical 
organization under the name and style of the Gran- 
ville Brass Band. 

“II. That the defendants ° are, and at the 
times hereinafter mentioned were, associated 
together and doing business at the county and 
state of Idaho under the name and style of the 
Democratic Executive Committee of Idaho county, 
Idaho, and that the said defendants constituted the 
head push of what is commonly known and styled as 
the Unterrified or Great Unwashed, and are and 
were organizedjand existing for the purpose of knock- 
ing the stuffing out of the G. O. P., and then and 
thereby drawing public pap and growing fat, and 
sleek therefrom. 

“TIL, That during the months of September, Octo- 
ber, and November, 1900, at the county and state of 
Idaho, the defendants then and there veing desirous 
of rallying the Unterrified to listen to the shooting of 
anvil, cannon, and other big guns, and forcing and 
compelling theG.O. P. to dance to the music of 
plaintiffs, employed plaintiffs to furnish music for 
the entertainment and inspiration of the Great Un- 
washed and for the terror and intimidation of the G. 
©. P. for three meetings; all of which was of the rea. 
sonable value and agreed price of $60 in free and un- 
limited coin of the United States without the consent 
of the G. O. P. 

“IV. That defendants have failed: and refused to 
pay the said sum or any part thereof, although they 





are now enjoying the fat and lucrative offices much 
coveted by theG.O.P. and the Pops, commonly 
called ‘Hayseeds.’ 

“V. That plaintiffs bave demanded in writing 
paymentthereof, and there is now due and owing 
from defendants to plaintiffs the said sum of $60 
together with $5 attorney’s fees as provided by law. 

‘Wherefore, plaintiffs demand judgment against 
defendants for the sum of $60 together with $5 at- 
torney’s fees, and costs of this action.”—Case & Com- 
ment. 

SENATOR VEST’S FAMOUS DOG 8PEECH. 

Many years ago,inacountry town in Missouri, 
Senator Vest was retained for the plaintiff in a dog 
case. It was charged that the defendant had shot the 
dogin malice. Senator Vest said:— 

“Gentlemen ofthe Jury: The best friend a man 
has in the world may turn against him and become 
hisenemy. His son or daughter that he has reared 
with loving care may prove ungrateful. Those who 
are nearest and dearest to us, those whom we trust 
with our happiness and our good name, may become 
traitors to their faith. The money that a man has, he 
may lose. lt flies away from him, perhaps when 
he needsit most. A man’s reputation may be sacri- 
ficed in a moment of ill considered action. The peo- 
ple who are prone to fall on their knees todo us 
honor when success is with us may be the first - 
to throw the stone of malice when failure settles 
its cloud upon our heads. 

“The only absolutely unselfish friend that man can 
have in this selfish world, the one that never proves 
ungrateful or treacherous, is his dog. A man’s dog 
stands by him in prosperity and poverty, in health 
and sickness. He will sleep on the cold ground, 
where the wintry winds blow and the snow drives’ 
tiercely,ifonly he may be near his’ master’s side. 
He will kiss the hand that has no ‘food to offer; he 
will lick the wounds that come in encounter with the- 
roughness of tbe world. He guards the sleep of his 
pauper master as if he were a prince. When all 
other friends desert, he remains.. When riches take 
wings and reputation falls to pieces, he is as constant 
in his love asthe sun in ‘its journey through the 
heavens. If fortune drives the master forth an out- 
cast in the;world,friendless and homeless, the faithful 
dog asks no higher privilege tha that of accompany- 
ing him, to guard against danger, to fight against his 
enemies. And when the last scene of all comes, and 
death takes the master in its embrace, and his body 
is laid away in the cold ground, no matter if all other 
friends pursue their way, there by the graveside will 
the noble dog be found, his head between his paws, 
his eyes sad, but open and alert in watchfulness, 
faithful and true even in death.” 

Then Vest sat down. He had spoken in a low 
voice, without a jesture. He made no reference to 
the evidence or the merits of the case. When be fin- 
ished, judge and jury were wiping their eyes. The 
jury filed out, but soon entered with a verdict for the 
plaintiff for $500. He had sued for $200. Itis even 
said that some of the jurors wanted to hang the de- 
fendant:—Nashville American. 

WOMEN LAWYERS. 

Among the graduates of the Baltimore Law School, 
who received their diplomas last night, was one who 
cannot practice in this state, although standing high 
in the class for intelligence, industry and mastery of 
the theory and the spirit of the law. Itis not any 
physical infirmity or unfitness, or any lack of personal 
qualification that prevents this graduate from becom- 
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ing a practicing attorney and .counselor at law in 
Maryland. There are no defects of hearing, speech or 
sight to handicap this aspirant; no bodily weakness 
to prohibit active attention*to business in or out of 
court. But while this unfortunate individual pos- 
sesses a bright brain, stood among the highest in the 
class, and could probably do as well at the bar as any 
of the young men who are turned out by our colleges 
and universities, there is one grave indictment 
against this graduate which, in the eye of the laws of 
Maryland, more than counterbalances all the good 
qualities mentioned, and that is that nature made 
this young person a member of the female sex. 

The only crime of Miss Etta H. Maddox is that she 
is a woman, and in Maryland the doors of the courts 
have not yet been opened to women as practitioners 
of law. They can practice medicine in this state, and 
kill or cure according to the most approved methods 
of regular male practitioners, and they can enter 
almost every other field of endeavor; but when they 
ask to assist justice they are sternly pointed to the 
code and told that ladies are not admitted. 

The provisions of the Maryland Code on the subject 
are survivals of a period when woman, though a law- 
giver, as now, in her own house, did not aspire to 
legal fame and profit. The old regulations have lin- 
gered ontilfthe beginning of this century, probably 
rather because there has been no special demand for 
their repeal than because of any determined opposi- 
tion. Ifa proposition for their repeal should come 
before the next legislature, as we trust it may, it does 
not seem likely that it would be opposed by any con- 
siderable portion of the bar or by any members of 
the judiciary. Opposition could be based only on 
fear of competition, and there are few men who 
would be willing to confess themselves afraid to 
meet feminine competition in the courts. 

It is true we have a great many attorneys at law 
already, but that is not equivalent to saying that we 
would have too many lawyers, the terms not being by 
any means equivalent. The general moral tendency 
of admitting women to the bar would probably be 
wholesome. There would be fewer ‘“shysters’” 
among the women practitioners, and they would be 
likely to exercise a good influence both in the actual 
trial of cases and in upholding the dignity and fair 
name of the profession. Ifthe lawyer is regarded by 
many thoughtless and prejudiced persons as tricky 
and untrustworthy, a licensed soldier of fortune, 
ready for a consideration to make the worse appear 
the better cause, prepared without regard to princi- 
ple or precedent to defend to day what he denounced 
yesterday, it isthe male sex which is responsible for 
these misapprehensions, as well as for cases of actual 
offense. Nowadays women, whether because men 
have become more worthless than formerly, or more 
selfish and less matrimonial, are compelled in increas- 
ing numbers to make their own livings. In the vast 
majority of cases it is not a question of choice, but of 
necessity. If they could do as they pleased they 
wouklprobably prefer.to doas their grandmothers 
did—contine their efforts to the home circle. But 
conditions and times have changed, and the women 
have been forced to change with them in the matter 
of work. So now they are admtted almost every 
where to whatever they can turn their hands or 
minds, and the world is giviog them a cordial wel- 
come and a hearty God speed. 





WHAT'S IN A NAME? 
Job Trotter Brown, the tipstaff, was a student of the 


laws, 

And all his time was occupied in learning legal 
saws. 

He scorned to live a fameless life—mere lackey of the 
court— 


And nightly did he lucubrate on Contract, Crime and 
Tort. 

For Job had sworn quite solemnly, forensical re- 
nown 

Should trumpet to the universe {the worthy name of 
Brown, 

And, though his own accomplishments ne’er reached 
the outer throne, 

His genius hatched a brilliant scheme to help his 
oath along. 

So all his little children, as they numerously came, 

He christened after jurists in the Pantheon of Fame. 

Hence Mansfield and then Webtster Brown and 
Salmon Chase Brown appeared, 

And Brewster Brown and Blackstone Brown 
Story Brown were reared. 

P. Henry Brown and E. Coke Brown arrived at man’s 
estate, 

And Bacon Brown and James Kent Brown filled up 
the family slate. 

Old Job believed his great named boys predestined 
to renown 

And that, in time, they’d lift the sod from the buried 
name of Brown. 

But still that great day bas not come, and still that 
worthy name 

Is missing from the pedestal within the Hal! of 
Fame; 

For Mansfield Brown, the farmer, is the man behind 
the hoe; 

And Webster Brown’s a tailor, content to sit and 
sew; 

Salmon Chase Brown’s a monger, of fish, both shell 
and scale; 

And Brewster Brown’s a maker of choicest brands 
of ale; 

Young Blackstone Brown delivers coal—good anthra- 
cite’s his line— 

And Story Brown is pitching for the Tallahassee 
nine; 

Pat Henry Brown, the lightweight, is a pugilist of 
note; 

And E. Coke Brown’s a stoker ona Jersey ferry- 
bout; 

The butcher shop is Bacon Brown’s and there he 
toils each day; 

While James Kent Brown makes cock-tails in a Crip- 
ple Creek cafe.—(Green Bag. 


and 








CORRESPONDENCE. 
TAXATION OF PERSONAL PROPERTY. 
To the Editor of the Central Law Journal: 

In your editorial contained iu the JOURNAL’S issue 
of the 20th inst., you call the attention of tbe bar to 
the present method and chaotic system of taxation, 
and especially to the fact that the great majority of 
taxpayers make no return whatever on mortgages, 
bonds or other intangible securities, and remark that 
the American people are looking to the legal profes- 
sion fora remedy. The income tax, could it be im- 
posed under the decision of the United States court, 
would be a partial remedy, but I beg to suggest an- 
other which I believe would be even more effective, 
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and thatis to require every bond, debenture, note, 
mortgage or other evidence of debt to be stamped by 
the assessor of taxes showing its rendition for taxes, 
and unless so st#mped the same should be non col- 
lectible by any process of law. The state and county, 
and all municipal bodies should be inhibited from 
paying any bond issued by them unless so stamped. 
This would unearth untold millions of secreted per- 
sonal property, force the tax-dodgers to assess their 
estates, and relieve farmers and other holders of 
realty from the unequal and excessive burdens now 
imposed upen them. JAMES B. SIMPSON. 

[We desire to thank our correspondent for his sug- 
gestions on this important matter of personal property 
taxation, and consider them quite valuable. An 
objection. however, often made tothe taxation of 
evidences of debt, is that the borrower is generally 
forced to pay the tax or submit toa higher rate of 
interest, while the lender and the one most able to 
pay the tax escapes its burden. This objection may 
be met by the suggestion of Mr. Simpson that all 
evidences of debt be “‘stamped by the assessor show- 
ing their rendition for taxes”? before recovery can be 
had thereon. We shall be glad to hear from Mr. 
Simpson more at length on this subject, and from any 
others who may have.pertinent suggestions to offer 
on this vexed and troublesome question.—Eb. CENT. 
L. J.J 








BOOK REVIEWS. 


OUTLINE OF THE LAW OF REAL PROPERTY. 

A most interesting and unique arrangement of the 
law of real property appears in a tabular analysis or 
skeleton of that part of the second book of Black- 
stone’s Commentaries which relates to real property, 
prepared under the above title by L. W. McCandless 
of Ann Arbor, Mich. This book is one of especial 
advantage to the student of Blackstone, aiding him 
ina clearer comprehension of the important subject- 
matter of Blackstone’s treatment of the subject of 
Real Property by having constantly before him the 
entire framework of his subject, showing its divis- 
ions and the inter-relations of its parts. Published 
by George Wahr, Ann Arbor, Michigan. 

HIRSH’S TABULATED DIGEST OF THE DIVORCE Laws 
OF THE UNITED STATES. 

Codification of the laws of the several states and 
tabulation of the laws of all the states are among the 
latest fads of American jurisprudence. They are, 
however, more than fads; they stand withthe new 
method of index-digesting, as evidences of the advance 
reforms of twentieth century jurisprudence—reforms 
brought about, not by caprice, but of inevitable ne- 
cessity. With the wide difference and increasing 
changes, together with the delicate modifications and 
constructions by judicial opinion, of the laws of the 
several states, the average lawyer is buried and 
bewildered under the very mass of it. To put into 
his hands an index or tabulation of all the law of his 
own state or of all the law of all the states, is like 
throwing a rope to a drowning man. He 
clutches at it with a sense of infinite relief and 
sees the expected labor of weeks melt away into the 
delightful labor of afew hours, and he plunges into 
his adversary with the feeling of confidence of a 
general who knows the strength of the enemy’s posi- 
tion as well as he does hisown. Hirsh’s Tabulated 
Digest of the Divorce Laws of the United States 
contains a complete digest of the divorce laws of 
every state and territory, placed in tabulated form, 





so that by a mere glance the particular information 
sought for may be obtained. The tabulation is 
printed on one large sheet of paper. At the head of 
it is an introduction with an explanation of the 
arbitrary signs and abbreviations used. Then follows 
an alphabetical list of states and territories in 
columns, and on each side is an index of causes for 
divorce. Atthe end of each column there is a con- 
cise synopsis of the practice in such case, showing the 
jurisdiction of courts, the methods of service of proc- 
ess, trials, and grounds for separation. To tbe 
student of this subject and to any person who may be 
interested in it—-and who is not?—this table presents 
an easy method of comparing the laws of the various 
states; and to those whore urging uniformity of 
divorce laws, this metbod of compilation willbe a 
saving of months of labor. Published by Funk & 
Wagnalls Company, New York and London. 








BOOKS RECEIVED. 


The Law of Sales of Personal Property. By Francis 
M. Burdick, Dwight Professor of Law in Colum- 
bia University School of Law. Second Edition. 
Revised and Enlarged. Boston: Little, Brown 
and Company, 1901. pp. 299. Buckram. Price, 
$3.00. 

The Liability of Municipal Corporations for Tort 
Treating fully Municipal Liability for Negligence. 
By Waterman L. Williams, A. B., LL. B. 
Author of “Statutory Torts in Massachusetts. 
Boston: Little, Brown and Cowpany, 1901. pp. 
345. Sheep. Price $3.50. Review will follow. 








HUMORS OF THE LAW. 

A wise old man once said that the three degrees of 
comparison in a lawyer’s progress were: “getting 
on; getting on er (honor); and getting on est (hon- 
est).”’ 

The will of a jilted bachelor left a handsome legacy 
toalady who had, twenty years before, refused to 
marry him, in order to express his gratitude to her 
for her forbearance, and his admiration for her sa- 
gacity in leaving him toa happy bachelor life of in- 
dependence and freedom. 

Mr. W, a prominent Hebrew, who saw an accident, 
and afterwards took much interest in a suit for dam- 


‘ages by the injured person, was approached by Mr. 


H, the defendant’s lawyer, who was alsoa Hebrew 
and a friend of his, and asked why he took such an 
interest against himin that case. He answered that 
the claim was just and ought tobe paid. The next 
day on the trial of the case, having testified for the 
plaintiff, he was cross-questioned by his friend, the 
attorney, as follows: Question: ‘Mr. W, Haven’t 
you taken a good deal of interest in this case?” An- 
swer: ‘Yes, sir.”’ Question: “Haven’t you been 
telling around, that you knew this plaintiff would get 
a verdict?” Answer: “I have made that statement 
to but one person—that was to you, Mr. H.” Ques- 
tion: ‘Well, sir, haven’t you even offered to bet a 
svit of clothes that the plaintiff would win this case?” 
Answer: ‘Well, I did make that offer to you, Mr. 
H, and the offer is still open.”” The judge quickly 
turned his face to the wall, but seemed taken with 
a sudden convulsion. The verdict was for the plaint- 
iff. 

An embarrassing experience once happened, it is 
said, to,Lord Cairns. As lord chancellor he was 
ex officio visitor of acertain insane asylum, and as 
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such was entitled to be admitted at any time. One 
day he went to perform the duties of his office, but 
when he knocked at the gate he was met by a gate- 
keeper who didn’t know him and who told him he 
could not be admitted until the appointed day for the 
public. His lordship straightened himself up and 
with dignity said, ‘‘Do you know whol am?’ Iam 
the lord chancellor of England.” The gate-keeper, 
nothing abashed, replied, “Oh, that’s all right, my 
man ; we’e got three of them in here already.” 
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1. ACCORD AND SATISFACTION—Acceptance of Part of 
Debt in Satisfaction of Whole.—The acceptance by a 
creditor of a part of his debt in satisfaction of the whole 
was without consideration, and therefore does not 
preclude bim from recovering the residue, though he 
accepted as part payment of the amount agreed to be 
paid by the settlement the note of athird person.— 
MANNAKEE V. MCCLOSKEY, Ky., 63S. W. Rep. 482. 

2. APPEAL—Biil of Exceptions—Signature.—Where a 
bill of exceptions was not signed, a signing of the fina- 
ings of fact under the hand and seal of the judge, 
three months before the bill of exceptions was ready 
to file, cannot be considered as a signing of the bill, 
and hence did not cure the defect.—COOPER Vv. Ma- 
LONEY, Mo., 68S. W. Rep. 372. 

3. ASSIGNMENT—Liability of Assignor—Failure of As- 
signee to Sue on Assigned Bond.—The assignee of a 
county bond, who has not sought by an action to en- 
force the collection of the bond, cannot recover of the 
assignor onthe ground that the bond was issued by 
the county without authority of law, and that the 
county refuses, for that reason, to pay.—MaZE Vv. 
OWINGSVILLE BANKING CO., Ky., 638. W. Rep. 428. 

4. ASSIGNMENT FOR BENEFIT OF CREDITORS—Trust 
Deed—Preference.—A conveyance by an insolvent 
debtor of all his property in trust to convert the same 
into money, and pay—First, all expenses of the trust; 
second, all claims for wages or labor; third, certain 
specified creditors in full, in the order in which their 
names appear in a schedule attached; and, fourth, an- 
other list of creditors pro rata, the balance, if any, to 
be returned to the grantor,—isa deed of trust giving 
preference, and not a genera! assignment, for the ben- 
efit of credjtors; hence an action to require the trustee 
to whom such conveyance is made to proceed there- 





under in accordance with the assignment laws of the 
state will not lie.—H. B. CLAFLIN CO. Vv. LUBKE, Mo., 
63 S. W. Rep. 407. e 

5. BANKRUPICY — Partnership.—Where one member 
ofa firm furnished monty, which was deposited with 
a third party as a payment ona firm contract, and 
afterwards became bankrupt, his trustee had no claim 
to such money under Bankr. Law, § 5h, providing 
that, in the event of one or more, but not all, the mem- 
bers ofa partnership being adjudged bankrupt, the 
purtnership property shall not be administered in 
bankruptcy, since the monty, when so furnished, be- 
came the property of the firm.— BURKE V. ROLLINSON, 
R.1.,49 Atl. Rep. 694. 

6. BANKS AND BANKING—National Banks—Stockhold- 
ers Subject to Assessment -- Piledgee.—A pledgee of 
shares of stock in a national bank as collateral se- 
curity foradebt due him from the owner, with power 
of attorney to transferthe sameon the books of the 
bank, doea not become a stockholder, and liable to an 
assessment as such on the failure of the bank, con- 
trary to his intention, by causing the stock to be 
transferred into the name of an employee, who holds 
it for the benefit of all parties interested, por by any 
other action which is required or is proper for the pro- 
tection of both his own interests and those of the 
pledgor, and not inconsistent with his retention of the 
stock merely as pledgee, such as paying an assess- 
ment required by the comptroller to make good the 
impaired capital ofthe bank, and charging the amount 
to the pledgor.—HIGGINS V. FIDELITY INs., TRUST & 
SaFe-DEposiT Co., U.S.C. C. of App., Third Circuit, 
108 Fed. Rep. 475. 

7. BILLS AND NOTES — Admissibility of Evidence un- 
der Plea of Non est Factum.—Under a simple plea of 
non est factum in an action against executors on a 
Promissory note, the body of which was written by 
testator, it was error to permit defendantsto prove 
thatthe note sued on had been altered so as to make 
it appearto bethe note of testator, when in fact he 
had signed it only as a witness, and also that the 
amount of the note had been changed, as these facts 
should bave been specially pleaded.—WALL Vv. 
MUSTER’S Exrs., Ky., 638. W. Rep. 432. 


8. Bonps—Contract of Sale—Measure of Damages .— 
The measure of damages for breach of a contract for 
the sale of corporate bonds is the highest value of the 
bonds, within the time after the breach of the contract 
in which the purchaser may reasonably indemnify 
himself by the purchase of similar bonds.—TURNBR V. 
JACKSON, Tenn., 638. W. Rep. 511. 


9. BOUNDARIES — Determination by Owners — Disre- 
gard of Determination.—Where the true dividing line 
between adjacent landowners is unknown, and they 
agree ona fixed line as thetrue line, and thereafter 
the parties ignore it, in an action between them to de- 
termine the line the true line according to the survey 
will be enforced.—BRUMMELL V. HakrI8, Mo., 63S. W. 
Rep. 495. 

10. BUILDING AND LOAN ASSOCIATIONS—Shareholder’s 
Deed of Trust—Assignment.—Where a sale and assign- 
ment by a building association of the bond and deed 
of trust of ashareholder was void as ultra vires, a sale 
of the property under the deed of trust at the instance 
ofthe assignee passed no title.—LOVELACE V. PRATT, 
Mo., 638. W. Rep. 83. 


1l. BUILDING AND LOAN ASSOCIATIONS — Usurious 
Contracts.—Plaintiffs borrowed $900 from a building 
and loan association. Underthe by-laws of the asso- 
ciation and their contractthey were to pay a hun- 
dredth part of the premium on their loan, which 
amounted to $3 per month, in addition to $6 per month 
interest. The loan could have been paid before ma- 
turity, but the same rate of interest would prevail. 
The maturity of the debt was fixed by the contract and 
the by-laws at 100 months,the calculated life of the 
shares. Held,that the contract called for more thar 
12 percent. interest per annum, and was usurious.— 
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STATE NaT. LOAN & Trust CO. Vv. FULLER, Tex., 63 8S. 
W. Rep. 552. 

12. CARRIERS—Action for Loss of Goods—Presump- 
tion from Failure to Produce Evidence.—Where 
plaintiff, in an action against arailroad company to 
recover fora loss of goods in shipment, introduces 
evidence which tends strongly to show inferentially 
that defendant managed and controlled the line of 
road upon which the loss occurred, although it was 
owned by a separate corporation, such as that the 
managing ofticers of the two companies were the 
same, that defendant beid ituelf out tothe public as 
operating the line by advertising it as a part of its 
system, etc., and defendant, although having it within 
its power, fails to produce evidence to show the actual 
relation between the two compapnies, it isa reason- 
able presumption that such evidence would support 
plaintiff's contention, and the jury is justified in deter- 
mining the issuein favor of the plaintiff.—PENNSYL- 
vaNnia R. CO. Vv. ANOKA NaT. Bank, U.S.C. C. of App., 
Eighth Circuit, 108 Fed. Rep. 482. 


13. CARRIERS—Long and Short Haul—Indictment.— 
A railroad company may be indicted for charging 
more for a short hau! than for a long haul,in violation 
of Const. § 218, and Ky. St. § 820, without recommenda: 
tion by the railroad commission.—ILLINOIS CENT. R. 
Co. v¥. COMMONWEALTH, Ky., 63S. W. Rep. 448. 


14. CONSPIRACY—Agreement with Manufacturer Not 
to Resell Goods Below a Certain ’rice.—An agreement 
by one who buys goods from a manufacturer, not to 
resell them for less than a certain price, does not vio- 
late Ky. St. § 3915, known as the conspiracy or trust 
statute.—COMMONWEALTH V. GRINSTEAD, Ky., 63S. W. 
Rep. 427. 

15. CONSTITUTIONAL LAW — Christian Scientist—Vio- 
lation of Ordinance.—A conviction of a Christian 
Scientist, who performs alleged services for the sick, 
and receives compensation therefor, for a violation of 
a city ordinance requiring physicians to report all 
cases of diphtheria to the board ot health, is not a vio- 
lation of Const. art. 2,§5, guarantying religious free- 
dom, and hence an appeal will not He to the supreme 
court on the ground that the cause presents a consti- 
tutional question.—CITY OF KANSAS CITY V. BaiRD, 
Mo., 63S. W. Rep. 495. 


16. CONSTITUTIONAL |}.AW—County Warrants—Pay- 
ment.—Const. art. 10, § 12, prohibiting any county 
from becoming indebted in any year in an amount in 
excess ofits revenues, does not invalidate a county 
warrant which is valid when issued, because the 
available funds are exhausted before it is reached for 
payment, but it is payable from the surplus of the 
revenue collected in subsequent years remaining after 
paying current expenses for such years.—STaTE v. 
JOHNSON, Mo., 638. W. Rep. 390. 


17. CONTRACT — Breach of Contract — Damages.—On 
breach of contract,the damages to be awarded are 
those naturally arising fromthe breach of the con- 
tract itself, or reasonably in contemplation by the 
parties at the time of the contract. It is only wherea 
contract is made under special circumstances known 
to both parties that recovery of damages resulting 
from its breach may be extended to loss sustained by 
reason ofthose circumstances.—SKIRM v. HILLIKER, 
N. J., 49 Atl. Rep. 679. 

18. COUNTIES — Employment of Attorney — Liability 
for Services.—Where the county court employed 
plaintiff to defen a suit against the county, and after 
plaintiff had prepared his defense, the county court, 
without his knowledge, settled the suit before trial, 
the county was liableto plaintiff for the agreed com- 
pensation.—REYNOLDS V. CLARK CO., Mo., 63 S. W. 
Rep. 382. 

19. CourTs—Delinquent Manicipal Taxes—Suit to 
Collect—Jurisdiction.—Under Const. art. 6, § 28, giv- 
ing the circuit court superintending contro! over pro- 
bate courts, and section 22, giving the circuit court 





cencurrent jurisdiction with inferior courts, the cir- 
cuit court has jurisdiction of a suit for delinquent 
taxes against the executor of the taxpayer.—STaTE V. 
EDWARDS, Mo., 63S. W. Rep. 388. 

20. CRIMINAL EVIDENCE — Co-Defendant — Flight.— 
The tlight of one indicted for the same offense cannot 
be used in evidence against defendant.— LANDERS V. 
STaTE, Tex., 638. W. Rep. 557. 

21. CRIMINAL EVIDENCE—Impeachment of Witnesses 
—Admissivility of Kvidence.-In acriminal prosecu- 
tion, a question as to what was the reputation of the 
prosecuting witness for getting drunk, and afterwards 
accusing people of stealing from him whilein that 
condition, was improper forthe purpose of impeach- 
ment, since the inquiry must be as to his reputation 
for truth and veracity.—HOFFMAN V. STATE, Md., 49 
Atl. Rep. 658. 

22. CRIMINAL LAw—Homicide—Instructions to Jury. 
—If defendant unlawfully and intentionally killed de- 
ceased, but without malice, he was guilty of voluntary 
mavslaughter; and, as there was some evidence tend- 
ing to show that such was the fact, the court should 
have given an instruction on that subject.— GREER V. 
COMMONWEALTH, Ky., 63S. W. Rep. 4438. 

238. CRIMINAL TRIAL — Judge — Disqualification.— 
Where a judge was disqualified to try a criminal case, 
the whole proceedings in the case ure an absolute 
nullity, and a judgment rendered thereon is void.— 
GRAHAM V. STATE, Tex., 63S. W. Rep. 558. 

24. DaMaGES—Construction of Bond — Liquidated 
Damages.—The amount named in a bond as liquidated 
damages for its breach will be treated as such if the 
damages resulting would be very uncertain, and evi- 
dence of their amount difficult to obtain, and the fair 
import ofthe agreement is thatthe amount fixed is 
agreed on to avoid the expense and difficulty of prov- 
ing actual damage, and the amount is not out of pro- 
portion tothe actual cash damage.—COMMONWEALTH 
v. Ginn, Ky., 63S. W. Rep. 467. 

25. DEEDS—Mental Capacity of Grantor.—In the ab- 
sence of undue influence, a deed will not be set aside 
for want of mental capacity on the part of the grantor 
unless it appears that he was laboring under such a 
degree of mental infirmity as rendered him incapable 
of understanding and protecting his own interests.— 
LASSITER’S ADMK. V. LASSITER’S EXR., Ky., 63 8. W. 
Rep. 477. 

26. DuREss—Money Paid Under Legal Process—Re- 
covery.—Money paid under legal process in a judicial 
proceeding with full knowledge of the facts is, in the 
absence of fraud or duress, not recoverable.—TURNBER 
v. BARBER, N. J., 49 Atl. Rep. 676. 

27. EJECTMENT—Construction of Deed—Res Judicata. 
—Actions of ejectment, though bctween the same par- 
ties, and having the same defenses,and concerning 
the same title and possession, may be maintained ad 
infinitum, a judgment therein not barripg a subsequent 
action.—SPgExD Vv. 8ST. Louis M. L. TERMINAL Ry. Uo., 
Mo., 63S. W. Rep. 393. 

28. EJECIMENT—Stay at Request of Third Party.— 
Plaintiff brought ejectment. Defendant justified the 
ouster as an Official act while marshal ofthe United 
States, in pursuance of an act of congress, and denied 
any other removal, interference, or possession of the 
premises. Defendant was no longer an officer of the 
United States. The attorney of the United States 
moved that the proceedings be stayed. Held that, as 
it would be wrong to decide the rights ofthe United 
States in a suit against one no longer an officer 
thereof, the proceedings would be stayed.—LIVING- 
STON Vv. D’ORGENOY, U.S. D. C., D. (La.), 108 Fed. Rep. 
469. 

29. Equity — Cancellation of Notes—Fraud.—Plaint- 
iffs executed to defendant three notes, payable in one, 
two,and three years, respectively, as a part of the 
consideration paid for the dissolution of u partner- 
ship. An action on the first note, when due, was 
brought against the plaintiffs,and, one week before 
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the trial, plaintiffs discovered fraud on the part of the 
defendaat in the contract of dissolution, and immedi- 
ately brought this suit for an accounting and the can- 
cellation of the three notes. Held, that plaintiff's 
election to rescind the contract was within a reason- 
able time after the discovery of the fraud, and hence 
plaintiffs were not remitted to an action for damages, 
the suit to rescind not being barred by delay.—laQuiIN 
v. MILLIKEN, Mo., 63 8. W. Rep. 417. 

30. Equity—Jurisdiction—Adequate Remedy at Law. 
—A bill alleged that complainant, by a contract with 
defendant, purchased the entire crop of hopsto be 
raised by defendant the ensuing season, and made ad- 
vances thereon to enable defendant tu raise and se- 
cure the crop, the agreement being that complainant 
should market the same, and that, after the advances 
were deducted, the remainder should be equally di- 
vided between the parties; that defendant had refused 
to deliverthe hops, but had secreted thesame and 
falsely understated the amount. An injunction was 
prayed torestrain defendant from disposing of such 
hops. Held, thatthe bill stated acauseof uciion in 
equity for an accounting and division of the profits in 
accordance with the contract; that the allegation of 
ownership in complainant was merely incidental to 
such relief, and did not restrict complainant to its 
remedy at law by replevin or trover,—the entire facts 
alleged, in effect, making the parties partners ip the 
profits of the crop.—A. J. Luck Hop Co. Vv. MEEKER, 
U. 8. C. C., D. (Oreg.), 108 Fed. Rep. 465. 


31. EVIDENCE — Admissibility—Bouks of Account.— 
Books of account of a party tothe transactions re- 
corded therein are not admissible, as independent 
evidence, to charge the other party, in an action 
against the estate ofthe party keeping the books.— 
GILL V. STAYLOR, Md., 49 Atl. Rep. 650. 


32. EvIDENCE—Secondary Evidence—Admissibility. 
—In order to render admissible secondary evidence of 
the contents of a writing, it must be aftirmatively 
shown that at thetime the same is offered the original 
is not in existence, or is inaccessible or lost. (#) This 
is not shown by proving that long previous to the trial 
the person in whose custody the paper was shown to 
have last been had made an ineffectual search for it, 
without showing that he had not in the meantime 
found it, or that it was still inaccessible or lost.—LOTT 
v. BUCK, Ga., 39S. E. Rep. 70. 


33, Exetcurors—Power of Executor to Sell Land.—A 
provision of a will that the executor may act without 
executing a bond is at all times subject to the review of 
the courts. A testator devised ail his estate to his 
wife during life or widowhood, providing that after 
her death, or if she should marry again, his estate 
should be equally divided among his children. He 
then provided: “My executor or executrix shall have 
power and authority to sell and mortgage all or any 
part of my estate, and make conveyances thereof,” 
and by a subsequent clause appointed his wife execu- 
trix, without bond. Held, that the power of sale was 
a personal trust tothe widow, to be exercised by her 
in her capacity as executrix, andis not limitedto a 
power of sale for purposes of administration.—BUSCH 
v. Rapp, Ky., 63S. W. Rep. 479. 

34. EXECUTORS AND ADMINISTRATORS — Debts — Sale 
of Real Estate—Ancestral and General Estate—Prefer- 
ence.—Where a decedent’s estate consists in part of 
ancestral realty andin part of property acquired by 
purchase, which would go to collateral heirs, and it is 
necessary to sell real estate for debts, as between the 
two classes of heirs each class of the realty should 
bear its proportionate burden.—JENKS Vv. STEERE, R. 
I., 49 Atl. Rep. 698. 

35. EXECUTORS AND ADMINISTRATORS — Final Settle- 
ment—Frand—Non-Payment of Taxes.— Where defend- 
ant made her final settlement as administratrix of an 
estate in November, 1892, and subsequently taxes were 
levied against the estate which could not have been 
paid priorto september, 1893, a billto set aside the 





final settlement for defendant's fraud in not paying 
the texes was properly dismissed.—STaTE v. SHaw, 
Mo., 63 8S. W. Rep. 371. 

36. FIRE INSURANCE—Defense of Arson—Evidence.— 
Where, in an action ona fire policy,the defense was 
that insured had set the fire, it was not error to admit 
evidence asto fires cauzed by an arc lampin the in- 
sured premises previous tothe destruction thereof.— 
PH NIx A88UR. CO. OF LONDON V. STENSON, Tex., 63 S. 
W. Rep. 543. 

87. FRAUDS, STATUTE OF — Rights of Parol Purchaser 
of Land—Lien for Purchase Price Paid.—In an action 
by a parol purchaser of land against the heirs of his 
vendor to enforce the contract of sale, while plaintiff 
was not entitled to enforce the contract he was en- 
titled to alien for the purchase money paid and for 
the value of his improvements, after accounting for 
rents and profits.—BOGARD Vv. TURNER, Ky,, 63 8. W. 
Rep. 426. 

38. GUARDIAN AND WARD — Liability as Stockbolder 
in National Bank—Limitation of Action.—Under Rev. 
St. U.S. § 5152, where a guardian, as such, owns stock 
in a national bank, neither he nor his ward is subject 
toany personal liability as stockholder, but only the 
estate of the ward in his hands is liable.—CLARK Vv. 
OGILVIE, Ky., 6838. W. Rep. 429. 

89. HiGHWaYs—Liability of Road Supervisor on 
Bond.—There can be no recovery on the bondof a 
county supervisor of roads for personal injuries re- 
sulting from the breaking of a plank bridge or culvert 
forming part of a public road.—COLEMAN v. EaKER, 
Ky., 63 S. W. Rep. 484. 

40. HiGHwWays — Opening — Property Owners—Void 
Order.—Where a county court ordered aroad to be 
opened without notice to interested parties, its order 
wus void, and conveyed no authority on the overseer 
to open the road; and hence injunction would lie to 
restrain the overseer from tearing down and remov- 
ing a fence in obedience to the county court’s order.— 
MUNROE V. CRAWFORD, Mo., 638. W. Rep. 373. 

41. INSURANCKE—Traxsfer of Property.—A policy of 
insurance against fire declared that the transfer of the 
property insured, without the consent of the insurer, 
would avoidthe policy. When the property covered 
by such a policy is transferred toa third party, with 
the consent of the insurer, a new contract arises be- 
tweenthe insurer andthe transferee of the property, 
in effectthe same asthe issuance of anew policy.— 
VIRGINIA-CAROLINA CHEMICAL CO. Vv. SUNDRY INS. CO8., 
U. 8. C. C., D. (S. Car.), 108 Fed. Rep. 451. 

42. INTOXICATING LiIQuoRS—Velidity of City Ordi- 
nance Prohibiting Sale.—Local laws prohibiting the 
sale of liquor, which were in force at the time the con- 
stitution was adopted, were not repealed by section 61 
of that instrument, but were modified by the general 
local option law as to procedure, amount of liquor per- 
mitted to be sold, and the penalty for selling.—MUL- 
LINS V. CITY OF LANCASTER, Ky., 63S. W. Rep. 475. 

43. JUDGMENT AGAINST CORPORATION — Effect as Evi- 
dence against Stockholder — Impeachment for Fraud. 
—Under the law of Kansas, a judgment against a ecor- 
poration is not conclusive against a stockholder who 
was not a party to the action, if it was obtained 
through fraud or coliusion, although it can only be 
impeached for fraud or want of jurisdiction; hence, 
under the “full faith and credit” clause of the consti- 
tution, such a judgment rendered by a court of Kan. 
sas is required to be given the same effect, but no 
greater, in an action against a stockholder in acourt 
of another jurisdiction.—BaLL V. WARRINGTON, U. 8. 
C. C. of App., Third Circuit, 108 Fed. Rep. 472. 

44. JUDICIAL SALES — Inadequacy of Price—Effect of 
Political Meeting upon Bidding.—A judgment sustain- 
ing exceptions to acommissioner’s report of sale on 
the ground that the price was grossly inadequate, and 
that the sale took place at the time and in the immedi- 
ate vicinity of a heated political meeting, will not be 
disturbed, the evidence being conflicting as to whether 
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the circumstances were such asto interfere with the 
property bringing a fair price. —MORRIS Vv. MCCADDEN, 
Ky., 63S. W. Rep. 435. 

45. LANDLORD AND TENANT — Eviction — Abandon- 
ment by Lessee.—The reletting by a landlord of a part 
of leased premises to a third person isan eviction 
that during its continuance suspends the whole rent. 
—DOLTON V. STATE, N. J., 49 Atl. Rep. 679. 

46. LANDLORD AND TENANT—Tenancy from Year to 
Year—Evidence.—If a landlord, after the expiration of 
a term of years, consent tothe continued occupation 
ofthe premises, a tenancy from year to year arises. 
Such consent may be inferred from the words or con- 
duct of the parties. If, upon an action for rent before 
the district court, such consent be inferred from testi- 
mony capable of supporting such an inference, a re- 
turn to that effect establishes the tenancy in this 
court, and ajudgment forthe rent due under it will 
not be disturbed.—YETTER V. STATE, N. J., 49 Atl. Rep. 
678. 

47. LIBEL AND SLANDER — Words Charging Breach of 
Trust.—An affidavit by defendant that he paid to 
plaintiff, for the county treasurer, back taxes of a cer- 
tain amount, and that the tax bill on which they were 
paid has never been marked “Paid” upon the tax 
books, and that no partof the sum has ever been ac- 
counted for, is not libelous.—DODGE v. SHIVELEY, 
Ky., 63 S. W. Rep. 442. 

48. LIFE INSURANCE — Assessment Plan—Application 
—False Answers.—In an action on a life policy, it was 
error to refuse tu charge that, if the jury believe in- 
sured in her application answered “No” to the ques- 
tion, ‘‘Do you now use or have you ever used opium, 
chloral, cocaine, or any other narcotic drug?” and 
that the answer was kuowingly untrue,the verdict 
must be for the defendant, where such issue was 
raised by the pleadings.—ELLIOTT V. DES MOINES LIFE 
Assn., Mo., 63S. W. Rep. 400. 


49. LIMITATIONS#—Suit by Next Friend.—The bringing 
ofan action by a father, as next friend, for an injury 
to his son, does not create the relation of guardian 
and ward, so asto start the running of limitations 
against the minor.—GALVESTON, ETC. Ky. Co. Vv. 
WASHINGTON, Tex., 63 8S. W. Rep. 538. 


50. MALICIOUS PROSECUTION— Declaration.—In an ac- 
tion for malicious prosecution, adeclaration is de- 
murrable which falls to allege the travel and result of 
the action complained of as malicious, inthe court 
where such action was begun.—HULL V. SPRAGUE, R. 
I., 49 Atl. Rep. 697. 


51. MORTGAGE—Loss—Stale,Claim.—A mortgage was 
24 years old when a bill to foreclose it was filed. No 
payment of principal or interest had ever been made 
or demanded. A portion of the property was claimed 
and possessed adversely to the mortgagor and his 
grantee for atime, but such grantee had had actual 
possession for more than 20 years. Held, that the 
claim was stale, andthe bill should be dismissed.— 
Eppy Vv. CAMPBELL, R. I., 49 Atl. Rep. 702. 


52. MUNICIPAL CORPORATIONS — Appointment of 
Officers—Mayor—Deciding Vote.—lub. Loc. Laws, art. 
13, § 180 (Havre de Grace City Charter), authorizes the 
mayor to cast the deciding vote in case of a tie vote in 
the city council on any question whatsoever. Section 
43 authorizes the mayor to appoint a city treasurer, 
and present his name to the council for confirmation 
or rejection. Held, that the mayor could cast the de- 
ciding vote confirming sueh appointee in case of a tie 
vote in the council.—H&CHT Vv. COALK, Md., 49 Atl. 
Rep. 668. 

53. MUNICIPAL CORPORATIONS — Change of Ward 
Lines.—A resolution ofa city changing ward lines is 
without force, as such changes can only be made by 
ordinance, under the statute.—STaTE vy. CITY OF ELIZA- 
BETH, N.J., 49 Atl. Rep. 686. 

54. PARTNERSHIP—Dissolution—Death of Partner— 
Firm Assets.—Where the assets of a partnership dis, 





solved by the death of one of its members were used 
by a new firm formed by the surviving partner, the 
old partnership was entitled to a share in the profits 
of the new firm proportionate to the value of the as- 
sets of the old firm used, as compared with the value 
of the property or services contributed by the new 
firm, but all the property of the new firm should not 
be regarded as assets of the old.—PAINTER’S EXR’S V. 
PAINTER, Cal., 65 Rep. 135. 


55. MUNICIPAL CORPORATIONS — Taxation—Annexed 
Territory—Railroad Right of Way.—Acts 1888,ch. 98, 
annexing certain territory to Baltimore city, and pro- 
viding that the tax assessed on all Jand and property 
for 1900 shall not exceed the county rate until streets 
have been opened and a certain number of buildings 
erected on each block, does not exewpt a street rail- 
way from the payment of the ordinary city tax rate ou 
its right of way and tracks situated in such territory. 
—UNITED RAILWAYS & ELECTRIC UO. OF BALTIMOKE V. 
MAYOR, ETC. OF BALTIMORE, Md., 49 Atl. Rep. 655. 


56. MUNICIPAL CORPORATIONS—Validity of Special 
Ordinances Violating General Ordinances.—The law- 
making body of a municipal corporation may pass a 
special ordinance which is in conflict with a prior gen- 
eral ordinance, when there is nothing inthe charter 
prohibiting this kind of legislation.—BROWN Vv. ArT- 
LANTA RY. & POWER Co., Ga., 39S. E. Rep. 71. 


57. MUNICIPAL CORPORATIONS—Street Improvements 
—Warrants — Payment.—Where warrants issued for 
street improvements exceeded the amount which 
could be lawfully assessed against the property ben- 
efited, and the city levied an assessment forthe full 
lawful amount, and there were a sufficient number of 
outstanding warrants antedating those of plaintiff to 
absorb the entire assessment, the city was not liable 
for the payment of plaintiff's warrants out of its gen- 
eral fund, since it neither contracted to pay them, nor 
misappropriated any fund collected for their pay- 
ment.—POTTER V. CITY OF NEW WHATCOM, Wash., 65 
Pac. Rep. 167. 


58. NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE— 
Withdrawal of Case from Jury.—If, in an action by an 
employee for personal injuries,there is uncertainty,on 
all the evidence, as to the existence of negligence or 
contributory negligence, whether arising from a con- 
flict of testimony, or because the facts being undis- 
puted, fair minded men may honestly draw different 
conclusions therefrom, the case should not be with- 
drawn from thejury. Neither should it be withdrawn 
unless the conclusion follows, as a matter of law, that 
no recovery can be had on any view which can be 
properly taken of the facts which the evidence tends 
to establish.—THENNESSEE COAL, Ikon & Ry. Co. Vv. Cun- 
RIER, U.S. C. C. of App, Fifth Circuit, 108 Fed. Rep. 19 


59. NUISANCE—Rubbish.—Where, at the request of 
the owner of a lot adjoining plaintiff's, defendant 
deposited rubbish on such lot, plaintiff in an action 
for creating a nuisance could not recover because of 
the unsightly appearance of tthe lot. A lot owner 
cannot be held liable for creating a nuisance by de- 
positing rubbish on his lot, tothe injury of an adjoin- 
ing owner, unless foul or ushealthy gases or other 
substances or orders escape from the lot.—LANE Vv. 
City OF CONCORD, N. H., 49 Atl. Rep. 687. 


60, OFFICKRS—Mayor — Eligibility—Real Kstate As- 
t.—The t of city real estate of a 
value greater than $2,000 toa partnership composed 
oftwo persons, by which it is owned in common, isa 
sufficient assessment against a member of the part- 
nership to prevent him from being ineligible for the 
office of mayor, under Pub. Loc. Laws, art. 13, § 142, 
as amended by Act 1890, ch. 180, rendering a person 
not assessed for city real estate in the sum of $1,000 
ineligible for mayor.—VANNEMAN V. Pusey, Md., 49 
Atl. Rep. 659. 


61. PARTITION—Parol.—A proceeding iu equity to 
remove a cloud from title and eject defendants, and 
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have the title vested in one of the complainants, will 
not be dismissed because founded ona parol parti- 
tion between the complainants, where alltbe parties 
to the partition joined as complainants, the parol 
partition being valid.—HaLB v. MORGAN, Tenn., 63 
8. W. Rep. 506. 

62. Notes — Forgery — Kstoppel.—Where money is 
loaned to an agent for defendant on a note, to which 
the name of defendant is forged, and the latter knows 
the facts and receives the proceeds, ke is estopped 
from denying his liability on the note.—CAaMPBELL Vv. 
CAMPBELL, Cal., 65 Pac. Rep. 134. 

68. QUO WaRRAaNTO—Burden of Proof.—The burden 
of proof is on defendant corporation in quo warranto 
proceedings to show a compliance with the require- 
ments of the law relativetothe payment of capitai 
stock prior to organization.—STATE v. HOGAN, Mo., 
63 8, W. Rep. 378. 

64. RalLRoaps—Accident on Tracks—Unavoidable 
Accident.—Where there is evidence, in an action for 
injuries received by plaintiff being run over by a 
train, that he was standing on the track, and, in 
stepping near the train, slipped under the wheels, 
itis error to refuse to instruct that, ifsuch facts are 
found to be true, plaintiff cannot recover, since such 
evidence tends to show an unavoidable accident.— 
GALVESTON, H, & 8. A. Ry. CO. V. WASHINGTON, 
Tex., 638. W. Rep. 534. 

65. RalLRoaDs — Crossing — Contributory Negli- 
gence.—A person driving toward a railroad crossing, 
where his view of the track is obstructed to within 
10 feet thereof, and who knows that itis but two or 
three minutes after the time of the regular train, is 
not freed from contributory negligence by stopping 
35 feet from the track and listening, and then driving 
forward, but he shonld stop and listen when about to 
cross the track.—HOoK v. Missouri Pac. Rr. Co., 
Mo., 638. W. Rep. 360. 

66. RatLroaps— Fence— Open Gates— Killing of 
Stock.—Under Rey. St. 1889, § 2611, requiring railroad 
companies to erect and maintain lawful fences with 
openings and gates therein at all necessary farm 
crossings, under the penalty of double damages for 
injuries to stock arising from failure to maintain 
such fences, etc.,a railroad company was not liable 
for killing stock which had come on the track through 
a properly constructed sliding gate carelessly left 
open by some unknown person without the actual or 
imputable knowledge or notice of the company.— 
KAVANAUGH V. ATCHISON, T. & S. F. Ry. Co., Mo., 63 
8. W. Rep. 374. 


67. REMOVAL OF CaUsEs—Sufficiency of Petition— 
Allegation of Non-residence.—An averment, in peti- 
tion for removal on the ground of diversity of citi- 
zenship,that the defendant was, at the time ofthe 
commencement the suit, and still is, a citizen of an- 
other state, named, isa sufficient allegation that he 
was atthe time ofthe commencement of the suit and 
when the petition was filed a non resident of the state 
in which the suit was brought, within the requirements 
of the removal act of 1887-88, since a person cannot be 
a resident of two states atthe same time. While it is 
the well-established rule that the fact of such non- 
residence mustclearly appear from the petition or 
record, and that no fact can be taken by intendment, 
no set formof words is indispensable, and it is suffi- 
cient to allege facts from which such non-residence 
follows as a necesssry legal conclusion.—ZEBERT V. 
Hunt, U. 8. C. C., D. (Lud.), 108 Fed. Rep. 449. 


68. SaLesS—Breach of Warranty—Damages.—Plaint- 
iff alleged that he purchased Paris green of defend- 
ants, to kill potato bugs, and that because of the im- 
pure and weak character of the article it failed to kill 
them, and that by reason of such failure plaintiff's 
crop was ruined. Held, that the alleged damages 
were not so remote and indefinite as to render the 
declaration demurrable.—KEnNnT v. HaLuipary, R. 1., 49 
Atl. Rep. 700. 





69. SaALES—Conaignment—Record—Assignument.—In 
an action to recover that sum, and also $46 received 
by defendant as proceeds of other consigned goods 
of plaintiff sold by Kelley & Eastman on credit, held, 
that Kelley & Eastman had no title to the consigned 
goods, and defendant took none as their assignee; 
and that the goods, and the purchase price for them, 
until paid to consignees, were the property of the 
plaintiff.—RICHAKDSON MFG. Uo. v. Brooks, Me., 49 
Atl. Rep. 673. 

70. SCHOOLS AND SCHOOL DISTRICTS—UCreation of 
Indebtedness in Excess of Constitutional Limit.— 
Under Const. § 157, a contract by school trustees for 
the erection of a school house, which created a debt 
in excess of the revenues provided forthe year was 
void.—GRADY Vv. LANDRAM, Ky., 63 8. W. Rep. 284. 


Zl. STREET RAILROADS—Legislative Grant—Use of 
Streets—City’s Consent.—The general assembly had 
in 1891 authority to grant corporate powers to a street 
car company, though the consent of the corporate 
authorities of the town orcity in which the lines of 
street railway were to be located had not been first 
obtained; but the grant of such powers do not 
authorize the construction of a line of street railway 
upon the streets of any town or city until the consent 
of the corporate authorities had been obtained.— 
BROWN v. ATLANTA Ky. & POWER Co., Gu., 39 8. K. 
Rep. 71. 

72. TaxaTION—Effect of Overruling Former Decis- 
ions—Liability to Taxation While Decision was in 
Force.—An opiniou holding that banks were not, 
subject to county taxation, having subsequently been 
overruled, banks may now be required to pay county 
taxes forthe period during which that opinion was 
in force, as it merely suspended the collection of such 
taxes until it was overruled; and this is true though 
the banks, in conformity to that opinion, paid as 
state taxes a larger amount than was due on that 
account, as the state auditor might have been required 
to refund the excess, the time limited for making 
application therefor not having expired until after 
the former opinion was overruled.—BOHANNON Vv. 
BANK OF SHELBYVILLE, Ky., 63S. W. Rep. 474. 


73. TaxaTION—Exemptions of Property From Sale 
for Taxes.—Though Const. § 170,exempts from taxa 
tion personal property of a person with a family, ‘‘not 
exceeding $250 in value,” nothing is exempt from levy 
and sale for such taxes as the owner does in fact 
owe.—REAMS v. MCHARGUE, Ky., 63S. W. Rep. 437. 


74. TAaXaTION— Liability—‘‘From and After.”’ — 
Under Acts Assem. 1888, ch. 98, §19 (Annexation Act), 
providing that “from and after’ the year 1900 certain 
property aunexed to Baltimore should be taxed at 
the city rate, the city rate could not be imposed for 
the year 1900.—SINDALL v. MAYOR, ETC. OF BALTIMORE, 
Md., 49 Atl. Rep. 645. 

75. Taxapion—Railroads—Right of Way.—Kev. St. 
1899, § 9339, requires that not only the land covered 
by aright of way ofa railroad on its main line, sta- 
tions, etc., but also land covered by side tracks and 
used as a switch yard, shall be assessed for taxation 
by the state board of equalization. Held, that where 
a railroad company purchasd a lot for use for side 
tracks, removed buildings, and leveled the land, and 
constructed a side track across the western portion, 
and intended to lay a track on the eastern portion as 
soon as it could acquire title to certain other prop- 
erty, the eastern portion of the lot was a part of the 
switch yards, and assessable by the state board of 
equalization, and not by the county assessor.—STATK 
vy. CuicaGo, R.1. & P. Ry. Co., Mo., 63 8. W. Rep. 495. 

76. TAXATION—Tax Sales—Procedure.—lIt is not nec- 
essary for a horough council, when determining what 
taxpayers are deliquent, in order to sell property 
for arrears of taxes, to cause notice to the payers 
said to be delinquent before ordering the statutory 
proceedings to sell to perfect the tax lien.—STATE v. 
BOROUGH OF SEA ISLE CiTY, N. J., 49 Atl. Rep. 685. 





